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LETTER OF TRANSMITTAL 


DeEcEMBER 30, 1958. 
To Members of Subcommittee No. 5 of the Committee on the Judiciary: 


On March 1, 1958, I transmitted to members of the subcommittee 
parts I and II of a report prepared at my request by the subcommittee 
staff, analyzing the Federal conflict of interest statutes and the 
related provisions of the Criminal Code prohibiting bribery. I now 
transmit parts III, IV, and V of the report, dealing respectively with 
recent legislative proposals i in the area of Government employment 
ethics; existing agency provisions; and consideration of an overall 
code to apply to the entire Government. 

Problems of ethical standards in Government have long engaged 
the attention of Congress, of the executive branch, and of the public 
at large, and I hope that the material which the staff has prepared 
will prove both useful and interesting to members of the subcom- 
mittee. It is understood that any conclusions or recommendations 
contained in the staff report do not necessarily embody the views of 
the subcommittee or any of its members. 


EMANUEL CELLER, Chairman. 
v 
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FEDERAL CONFLICT OF INTEREST LEGISLATION 
(Pts. Ill, IV, and V) 


INTRODUCTION 


Recent years have recorded articulate and growing concern, both 
in and out of Congress, with the ever-present and perplexing problem 
of how best to assure high ethical standards in the conduct of the 
Federal Government. Several congressional committees have con- 
ducted investigations of the operation of agencies in the executive 
branch ' and the national press has voiced great interest in and con- 
siderable disturbance at their disclosures. What is more, a number 
of bar associations have expressed themselves on various facets of the 
subject,” and have initiated studies looking to the perfection of legis- 
lative proposals.* The consensus of public expressions on the subject 
has criticized existing Federal conflict of interest laws as inadequate, 
inconsistent, and confused. 

In this setting, Chairman Emanuel Celler instructed the staff of 
the Antitrust Subcommittee of the House Committee on the Judiciary 
to undertake a detailed study, with the objective of obtaining an in- 


formed analysis of existing conflict of interest laws to the end that 
they might— 


be revised, simplified, and coordinated in order more effec- 
tively to prevent unethical practices, while at the same time 
preserving the dignity of Government service and maintain- 
ing its attractiveness to competent men and women. 


Parts I and II of the resulting study were transmitted by Chairman 
Celler to members of the subcommittee on March 1, 1958. In addi- 
tion to analyzing the Federal statutes on conflict of interest and 
bribery, parts 1 and II presented certain recommendations for their 
amendment—and, in order to facilitate consideration of these rec- 
ommendations, alternative suggested bills embodying them were at- 


1 See, inter alia: Report of the Antitrust Subcommittee of the House Committee on the Judiciary on the 
activities of Peter A. Strobel, 84th Cong., Ist sess.; portions of the reports of the Antitrust Subcommittee 
on the Television Broadcasting Industry (p. 145), and on Airlines (pp. 147-159), 85th Cong., Ist sess.; interim 
report of the Antitrust Subcommittee on W. O. C.’s and Government advisory groups, 84th Cong., 2d 
sess.; report of the Antitrust Subcommittee on the conduct in office of Robert Tieken, the United States 
attorney for the northern district of Illinois, 85th Cong., 2d sess. See also press release of the Department 
of Justice announcing clarification of the Department’s conflict-of-interest instructions to its employees 
and expressing the Attorney General’s appreciation to the Antitrust Subcommittee for recommendations 
which resulted in this action, March 29, 1957; hearings before the Legislative Oversight Subcommittee of 
the House Committee on Interstate and Foreign Commerce; report of the Preparedness Investigating 
Subcommittee of the Senate Committee on Armed Services on conflict of interest in the armed services, 
85th Cong., Ist sess.; hearings before a subcommittee of the Senate Committee on Government Operations 
on 8. 2259 (a bill to regulate outside employment of Government employees), 85th Cong., 2d sess. 

2 See testimony presented on behalf of the American Bar Association, the Federal Bar Association, and 
the Bar Association of the District of Columbia before the Legislative Oversight Subcommittee of the 
House Committee on Interstate and Foreign Commerce in September 1958. 

3’ Notably the American Bar Association (New York Times, October 12, 1958, p. 70) and the Association 
of the Bar of the City of New York (New York Times, May 12, 1957). 

4 Federal Conflict of Interest Legislation, pts. I and II, a staff report to the Antitrust Subcommittee 


(No. 5) of the House Committee on the Judiciary, committee print, 85th Cong., 2d sess. (1958), herein called 
pts. I and II. 
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tached as appendixes. On May 19, 1958, Chairman Celler intro- 
duced in the House of Representatives H. R. 12547, a bill containing 
the provisions of appendix II of the staff report.® 

By the close of the 85th Congress, more than 50 other bills to amend 
or amplify existing law bearing on Government employment ethics 
had been introduced. The only one of these measures to achieve en- 
actment was House Concurrent Resolution 175, promulgating, as the 
sense of the Congress, a general, overall code of ethics in skeletal 
form.® The existence of the remaining bills was terminated by the 
adjournment of Congress, but the problems to which they were ad- 
dressed persist. In an effort to afford an organized indication of cur- 
rent congressional thinking in this area as an aid in the formulation 
of legislative policy, the various proposals made by these conflict of 
interest measures are classified and analyzed in part III which 
follows 

It was indicated in the introduction to parts I and II that many 
Federal agencies have issued regulations for the guidance of their 
own employees and that the value of such individualized agency codes 
lies in their flexibility—their capacity to mold requirements to condi- 
tions peculiar to particular employme nts. In response to letters of 
inquiry addressed to them by Chairman Celler, the heads of agencies 
have cooperated in this study by supplying the subcommittee with 
copies of their rules and regulations implementing the existing conflict 
of interest laws. Part IV, below, surveys these submissions. 

Finally, part V brings the present study to a close with consideration 
of the feasibility, in light of conclusions drawn from parts I-IV, of 
enacting an overall code of Government employment ethics more 
detailed than House Concurrent Resolution 175. 

§ To correct an editorial error, the numerals ‘‘203’’ and ‘‘205,”’ respectively, should be substituted for 
the numerals ‘‘281’’ and ‘‘283’’ where they appear on page 8, line 24, of H. R. 12547. As so corrected, the 
text of H. R. 12547 is attached below as appendix A. 


6H. Con. Res. 175 was adopted by the House on August 28, 1957, and by the Senate on July 11, 1958. 
See H. Rept. No. 1208 (85th Cong., Ist sess.) and S. Rept. No. 1812 (85th Cong., 2d sess.). 





PART III 


RECENT LEGISLATIVE PROPOSALS IN THE AREA OF 
GOVERNMENT EMPLOYMENT ETHICS 


The last full-scale legislative examination of a subject of ethics in 
Government employment was conducted during the 82d Congress by 
a subcommittee of the Senate Committee on Labor and Public Welfare, 
under the chairmanship of Senator Paul H. Douglas. After extensive 
hearings,’ the subcommittee issued a report recommending many 
changes in existing law.’ Recommendations made in that report 
included proposals to require Members of Congress and high-ranking 
Government employees to disclose the details of their financial status 
and transactions; * to enact a code of Government employment ethics 
as an amendment to the Administrative Procedure Act; '° and to 
amend the provisions of the criminal laws dealing with conflicts of 
interest and bribery,'! which were analyzed in parts I and II of the 
present study. Legislative proposals of related import were intro- 
duced in the 83d and the 84th Congress.’ None of these proposals 
achieved enactment. 

Under the spur of investigative disclosures of laxity, all these 
proposals were again advanced in the 85th Congress, in addition to 
numerous and disparate other measures. The breadth of the subjects 
comprehended by these bills rendered their classification difficult. 
Personnel affected include Members * and employees “ of Congress, 
employees and former employees of the executive branch in general,’ 
and of regulatory agencies in particular,'® retired officers of the Armed 
Forces of the United States,’ and parties and representatives of parties 
engaged in dealing with '* or litigating before * the Government. In 
technique, the proposals utilize outright prohibitions, subject to 
criminal *” or to administrative * anand hortatory codes with * 


7 Hearings before a subcommittee of the Senate Committee on Labor and Public Welfare, 82d Cong., ist 
sess., on 8. Con. Res. 21 (1951). 

8 Ethical Standards in Government, report of a subcommittee of the Senate Committee on Labor and 
Public Welfare, committee print, 82d Cong., Ist sess. (1951). 

® See S. 2284, 82d Cong., Ist sess. 

10 See S. 2293, 82d Cong., Ist sess. 

11 See Ethical Standards in Government, note 8, supra, p. 74. 

12 EF, g., 8. 3142 and H. R. 7738, 83d Cong., 2d sess.; H. R. 784, 84th Cong., Ist sess. 

13H. R. 10631 (Mr. Pelly), H. R. 10780 (Mr. Cunningham of Nebraska), H. R. 13216 (Mr. Keating), 
H. R. 13295 (Mr. Baldwin), H. R. 13304 (Mr. Keating), H. R. 13322 (Mr. Patterson); 8. 309 (Mr. Williams), 
8. 1057 (Mr. Langer), 8. 3346 (Mr. Morse), 8S. 3979 (Mr. Neuberger), 8. 4078 (Mr. Javits), 8. 4223 (Mr. Case 
of a 8. 4288 (Mr. Ives); H. Con. Res. 175 (Mr. Bennett of Florida). 

1 

isTbid. Also, H. R. 257 (Mr. Keating), H. R. 4188 (Mr. Burdick); S. 2259 (Mr. Aiken). 

16H. R. 283 (Mr. Keating), H. R. 11022 (Mr. Wolverton), H. R. 11249 (Mr. Cramer), H. R. 11893 (Mr. 
Reuss), H. R. 12241 (Mr. Tewes), H. R. 13035 (Mr. Derounian); S. 2461 (Messrs. Jackson and McClellan). 

17H, R, 257 (Mr. Keating) and H. R. 2249 (Mr. Williams of New York). 

18H. R. 249 (Mr. Keating), H. R. 8346 (Mr. de), H. R. 10846 (Mr. Moulder), H. R. 11022 (Mr. Wolver- 
ton), H. R. 11249 (Mr. Cramer), H. R. 13035 r. Derounian); 8. 2191 (Mr. McClellan and ot rs), S. 2462 
(Messrs. Jackson, McClellan, and Yarborough), 8. 3306 (Mr. Proxmire and others), 8. 3663 (Mr. Williams). 

19 H, R, 283 (Mr. Keating), H. R. 3349 (Mr. Dawson of Illinois), H. R. 3350 (Mr. Fascell) . R. 7006 ar 
Chudoff), H. R. 11624 (Mr. Hyde), H. R. 11886 (Mr. Harris), H. R. 13011 (Mr. Poff), H. R. 13036 (Mr. 
Derounian), H. R. 13288 (Mr. Jonas); 8. 932 (Messrs. Hennings and Wiley), 8. 3521 (Mr. Butler), 8. 4223 
(Mr. Case of New Jersey), 8. 4288 (Mr. Ives). 

20H. R 257 (Mr. Keating), H. R. 283 (Mr. Keating), H. R. 10846 (Mr. Moulder), H. R. 11022 (Mr. Wolver- 
ton), H. R. 11249 (Mr. Cramer), H. R. 13295 (Mr. Baldwin); S. 309 (Mr. Williams), 8. 2461 (Messrs. Jackson 
and McClellan), 8. 2462 (Messrs. Jackson, McClellan, and Yarborough), S. 3306 (Mr. Proxmire and others), 
8. 3663 (Mr. Williams), 8S. 3979 (Mr. Neuberger). 

21 E. g., H. R. 3349 (Mr. Dawson of Illinois), 8. 3350 (Mr. Fascell), H. R. 7006 (Mr. Chudoff); 8. 932 
(Messrs, Hennings and Wiley), 8. 2259 (Mr. Aiken), 

2 E. g., H. R. 3349 (Mr. Dawson of Illinois), H. R. 3350 (Mr. Fascell), H. R. 7006 (Mr. Chudoff), H. R. 
10631 (Mr. Pelly), H. R. 10780 (Mr. Cunningham of Nebraska), H. R. 13322 (Mr. Patterson). 
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and without * provision for enforcement, and mandatory registration 
and disclosure, with sanctions for failure to report accurately. 
In their substantive scope, the proposals range from revision of 
individual] sections of existing law * to full-fledged codes of conduct,”® 
and include a bill that would prohibit outside employment of every 
Federal employee in the absence of advance authorization by his 
agency.” Finally, there were proposals for the establishment of a 
commission on ethics, to study and report.” 

It may be well here to acknowledge that the analysis of these bills 
which follows, and perhaps even the classification which has been 
adopted in order to enable their systematic consideration, have been 
influenced by the following tentative conclusions: 

First. That the optimum impact of legislation in the area of ethics 
is to be achieved by the enactment and vigorous enforcement of rela- 
tively few, clear-cut criminal prohibitions of indefensible behavior. 
It is believed that Chairman Celler’s bill H. R. 12547 substantially 
achieves this objective. Beyond these basic ground rules, too much 
legislation may be worse than no legislation at all. 

Second. That the “gray” area of official behavior, in which 

“imprudence”’ and appearance of evil play a more significant role than 
willful wrongdoing, is best supervised by administrative promulgation 
and vigorous administrative enforcement of individualized agency 
regulations. 

Third. That there is, in addition, room and need for an overall 
code of ethics, spelling out in some detail the minimum standards 
which Congress expects of public officials. 

With these premises in mind, the conflict of interest measures intro- 
duced in the 85th Congress will be considered in the following order: 

A. Bills which directly amend or affect the so-called conflict 
of interest statutes * and the related prov sions prohibiting 
bribery.” These measures overlap the scope of H. R. 12547 which 
would effectuate the recommendations made in parts I and II. 

B. Bills of general applicability providing (1) mandatory dis- 
closure of financial status and transactions, and (2) mandatory 
preapproval of outside employment. 

C. Bills regulating the activities of representatives of private 
parties before Congress and Government agencies. 

D. Bills affecting Government agencies and employees engaged 
in contracting, procurement, and adjudication. 

E. Proposals for general codes of ethics. 


2% H. R. 13216 (Mr. Keating), H. R. 13304 (Mr. Keating); S. 4078 (Mr. Javits); H. Con. Res. 175 (Mr. 
Bennett of Florida). 

*#E.g., H. R. 249 (Mr. Keating), H. R. 8346 (Mr. Hyde), H. R. 10631 (Mr. Pelly), H. R. 10780 (Mr. 
Cunningham of Nebraska), H. R. 13322 (Mr. Patterson); S. 1057 (Mr. Langer), 8. 2191 (Mr. McClellan and 
others), S. 3346 (Mr. Morse), S. 3663 (Mr. Williams), S. 3979 (Mr. Neuberger). 

2 FE. g., H. R. 4188 (Mr. Burdick), H. R. 11249 (Mr. Cramer), H. R. 12241 (Mr. Tewes), H. R. 13035 (Mr. 
Derounian), H. R. 13295 (Mr. Baldwin); S. 309 (Mr. Willi ams), 8 8S. 3663 (Mr. Williams), S. 3979 (Mr. 

euberger). 

% H, R. 3349 (Mr. Dawson of Illinois), H. R. 3350 (Mr. Fascell), H. R. 7006 (Mr. Chudoff), H. R. 13216 
(Mr. Keating), H. R. 13304 (Mr. Keating); S. 4078 (Mr. Javits). 

27 §. 2259 (Mr. Aiken). 

%E.g., H. J. Res. 644 (Mr. Keating), H. J. Res. 645 (Mr. Keating); S. 4223 (Mr. Case of New goreey) 
i Res. 186 (Mr. McClellan). See also 8. Con. Res. 98 (Mr. Bush), S. Res. 322 (Mr. Javits), 8. Res. 323 

Mr. Javits). 
7718 U. 8. C., secs. 281, 283, 284, 434, and 1914; 5 U. S. C. sec. 99 (1952), quoted in appendix C below. 
18 U.S. C., secs. 201-223 (1952), quoted in appendix C, below. 
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A. Bruits To AMEND THE ConFruiict OF INTEREST AND BRIBERY LAws 


Eight measures introduced in the 85th Congress, other than H. R. 
12547," contain proposals for amendment of specific conflict-of- 
i peased and bribery provisions of existing law. These proposals 
would affect not only officers and employees of the executive branch 
of the Government, but also Members of Congress and legislative and 
judicial officers and employees. Those addressed exclusively to 
executive per sonnel will be first considered. 

H. R. 257 would broaden the scope of sections 283 and 284 of the 
United States Code (which prohibit Federal employees and, under 
specified circumstances, former Federal employees, from prosecuting 
claims against the United States), *? primarily by eliminating the 
restrictive significance of the term “claim against the United States’ 
and by eliminating the 2-year limitation on actionable breaches of 
trust found in present section 284. It would also repeal section 99 of 
title 5% and section 113 of the Renegotiation Act of 1951.% Apart 
from a proposed increase in penalty (substitution of 2 years for the 
present 1 year maximum imprisonment), the prince ipal features of 
H. R. 257 are in large part incorporated in the recommendations made 
in parts I and II,** ‘and in H. R. 12547 which embodies those recom- 
mendations, and require no further discussions. 

H.R. 4188 proposes amendment of section 283 of title 18 to make 
clear that action, not inconsistent with performance of official duty, to 
«id a person removed or suspended without pay from a Government 
job does not violate this section’s prohibition against prosecuting a 
“claim against the United States.” This proposal, too, has been 
incorporated in the recommendations made in parts I and IT ® and in 
H. R. 12547. 

S. 309 proposes a complete substitute for present section 284 of 
title 18. In its impact upon officers and employees of the executive 
branch of the Government, it provides that no former such officer or 
employee shall, within 2 years after his separation from Government 
service, act as counsel, attor ney, or agent for a private party in any 
matter or proceeding before, or involving his former agency. A 
similar 2-year total ban upon the participation by separated em- 
ployees in agency matters was recommended in parts I and IT and 
embodied in H. R. 12547.*% However, S. 309 omits the vital further 
provision, recommended in parts I and IT and included in H. R, 12547, 
for a lifetime ban upon breaches of trust, i. e., postemployment 
participation for private interests in an agency matter “involving any 
subject matter concerning which [the former employee] had any 
responsibility while so employed or assigned to duty.’’ In this respect, 
S. 309 is believed to be inadequate. Proposals of S. 309 affecting 
Members of Congress and legislative and judicial officers and em- 


31 And H. R. 13037, a bill identical with H. R. 12547. 

3218 U.S. C., sees. 283 and 284 (1952). 

33 Contrary to the official position taken by the Attorney General of the United States (Department of 
Justice Memo No. 40, August 27, 1953), it has been judicially determined that ‘‘claim against the United 
States”’ is limited to a demand against the United States for money or property (United States v. Bergson 
(119 F. Supp. 459 (D. C. 1954)). 

45 U.S. C., see. 99 (1952). 

4550 U.S. C. App., sec. 1223 (Supp. 1952). 

3% Pts. land II cited in note 4,supra. Reference to H. R. 257 appears, primarily in footnotes; at pp. 27,32, 
37, 40, 48, 50, 53, 59, and 62. See also appendix A, infra, for the provisions of H. R. 12547. 

7? Id. at pp. 32, 49, and 53, and appendix A, infra. 

**I1d., pp. 56-60, and appendix A, infra. 
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ployees are considered below in connection with other measures ad- 
dressed to these classes of public officials. 

H. R. 3350 and identical bills ® propose an elaborate enactment 
entitled the “Federal Administrative Practice Reorganization Act of 
1957.” Title IV of this measure, which would “legislate general 
standards of conduct and general rules as to conflict of interest for all 
representatives before Federal agencies, is discussed in subpart III C 
below,” among other measures proposing to regulate representation. 
Suffice it here to observe that these bills propose the repeal, not only 
of section 99 of title 5, whose elimination is similarly recommended by 
the present study and embodied in H. R. 12547," but also of section 
284 of title 18, the only other general conflict-of-interest provision 
affecting employees who leave the Federal service. The result of 
enactment of this measure would be that, notwithstanding its sharp 
strictures upon postemployment breaches of trust, persons who quit, 
the Federal service would be wholly immune from criminal penalties 
for subsequent unethical representation, for the sanctions of this 
measure are limited to reprimand, suspension, and exclusion from 
practice. It is believed, however, that far from repeal, the present 
2-year criminal prohibition against postemployment breaches of trust. 
requires conversion into a lifetime criminal ban, as is done in H. R 
12547.* 

S. 3979, among other things, would amend present section 434 of 
title 18 of the United States Code," which prohibits Government 
employees from transacting business on behalf of the Government 
with an entity in whose pecuniary profits or contracts they have an 
interest, by limiting this prohibition to situations in which the pro- 
portionate interest (in the capital or profits of the entity) exceeds 20 
percent. It is believed that it would be undesirable to attempt to 
provide by legislative fiat the degree or proportion of interest that 
would bring the disqualification of section 434 into play. Any such 
enactment must necessarily be arbitrary. Moreover, stock interests 
well under 20 percent are frequently substantial. Indeed, they have 
been known to be sufficient to afford control. In the absence of any 
demonstrated abuse either on the part of prosecuting officials or of 
courts, it would seem sufficient to rely on reasonableness in the appli- 
cation of the rule of de minimis. Other proposals of S. 3979, which 
affect Members of Congress, are considered below in connection with 
measures similarly addressed to these officials; its proposals for man- 
datory disclosure of income and financial interests are deferred to 
subpart III B (1). 

S. 3663, in its first 2 sections, amends 2 existing provisions of the 
Criminal Code prohibiting briber y of public officials,” primarily by 
including in the definition of “bribe” any “emolument, profit, ad- 
vantage, benefit, position, employment, opportunity” or “advance- 
ment.” Similar expansion of the definition of “bribe” is found in 
H. R. 12547, which also proposes revision of the bribery laws explicitly 
to cover situations in which the bribe is received after leaving Govern- 
ment service, as would be the case in a situation to which these sections 

30 H. R. 3349 and 7006; S. 932. 
» 40 P. 14, infra. 
41 Pts. I and IT, note 4, supra, p. 58, and see appendix A, infra, 
42 Appendix A, infra. 
4 18 U. S. C., sec. 434 (1952). 


44 P. 9, infra. 
4518 U.S. C., secs. 201 and 202 (1952). 
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of S. 3663 are apparently directed, in which future private employ- 
ment is promised in payment for official action.“6 These proposals of 
S. 3663 are accordingly unnecessary if H. R. 12547 is adopted. A 
remaining proposal of 5. 3663 is discussed in subpart III C, below.” 

H. R. 2249 proposes that retired officers of the Armed Forces who 
have been on the retired list for 10 years or more shall be immune 
from the provisions of section 216 of title 18 “ which prohibits Federal 
personnel from accepting compensation for procurmg or aiding to 
procure Government contracts. In parts I and II of the present 
study it is recommended that section 216 be repealed as redundant.” 
Recommended provisions of conflict-of-interest laws to apply to 
retired officers are discussed at pages 50, 55, and 56 of parts I and II 
and are embodied in H. R. 12547.” 

There remain for consideration those proposals of S. 309 and S. 3979 
(the latter duplicated in H. R. 13295) for extension of certain of the 
conflict-of-interest laws to legislative and judicial personnel. Parallel- 
ling its proposals affecting executive employees, discussed above, 
S. 309 would prohibit all former Members and employees of Congress, 
for 2 years following their separation from office or employment, from 
representing private parties ‘‘in relation to any legislation, investiga- 
tion, or other matter’ before either House or any congressional 
committee. It would further prohibit former judicial officers and 
employees of the United States. for a like period, from representing 
private parties ‘in relation to any proceeding or other matter” 
before the court in which they held office or were employed. Viola- 
tions would be subject to criminal penalties. 

The relevant proposals of S. 3979 and H. R. 13295 would extend 
the present applicability of section 99 of title 5 and sections 283, 284, 
and 1914 of the United States Code to Members of Congress, with the 
following results: 

(1) It would be “unlawful” (though not criminal) for a former 
Member of Congress, within two years after separation from 
office, to prosecute any claim against the United States which 
was pending in the executive branch during his incumbency 
(sec. 99, title 5); 

(2) It would be criminal for a Member of Congress, (a) ‘‘other- 
wise than in the proper discharge of his official duties,’’ to prose- 
cute any claim against the United States, or receive any gratuity 
or share of or interest in any such claim (sec. 283, title 18); or 
(b) for two years after his separation from office, to prosecute 
any claim against the United States, if it mvolved a subject 
matter with which he was “directly concerned’”’ in the perform- 
ance of his service (sec. 284, title 18); and 

(3) It would be criminal for a Member of Congress to receive 
salary from private sources for performance of his official duties, 
or for any private person to contribute to or supplement the 
salary of a Member of Congress (sec. 1914, title 18). 

It is believed that, with the exception of the proposal last above 
noted, these measures should not be adopted without much further 


46 Pts. L and II, note 4, supra., pp. 71-73; also see appendix A, infra. 
47 P. 13, infra. 

4818 U. 8. C., sec. 216 (1952). 

49 See pts. I and II, pp. 76, 85. 

8 Id., and see appendix A, infra. 
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study. The proposal to prohibit a Member of Congress from prose- 
cuting claims against the United States ‘otherwise than in the proper 
discharge of his official duties’? (sec. 283), highlights the unique 
character of legislative “employment” and its enactment, it is be- 
lieved, would generate much confusion. For example, Congressmen 
traditionally introduce private bills for the relief of constituents. 
This is of course an appropriate discharge of official congressional 
duties. Presumably, also, a Congressman may vote for such a bill 
and urge others to do so. It is difficult to discern a distinction in 
principle between drafting, introducing, and working for the enact- 
ment of a private relief bill and representing a constituent in the 
prosecution of a claim against the United States, provided that if it 
is done before a Federal agency no compensation is received in viola- 
tion of section 281. 

The proposals to make section 99 of title 5 and section 284 of title 
18 applicable to former Congressmen, as well as the proposal of S. 309 
for an absolute 2-year bar of former Members and employees of Con- 
gress from any appearance before Congress or its committees have 
the surface plausibility that inheres in equal treatment for legislative 
and executive officials. Beyond this, however, it is believed that 
they ignore and thus blur important distinctions in tenure and fune- 
tion. In contrast to the career status of many executive employees, 
the fixed term of congressional office renders the tenure of Members 
and employees of Congress uncertain. Moreover, their duties do 
not, as in the case of executive personnel, usually make them reposi- 
tories of confidential official information which it would be unfair to 
exploit for private gain. They are not confidential advocates of the 
United States, as are Government lawyers and other professionals. 
In contrast, as Chairman Celler has stated: 


The “good” representative in Congress * * * is he who 
effectively accommodates conflicting interests within his 
constituency; who successfully relates the needs of his con- 
stituents to those of the people as a whole; and who, at the 
same time, harmonizes his responses to the demands made 
upon him with the dictates of his conscience.” 


It is true that the status of former Members and former employees 
of Congress may be aptly analogized to that of former. executive 
employees with respect to the influence which their personal rela- 
tions with those who remain in the establishment in which they 
served may be thought to have generated. Nevertheless, when this 
similarity is weighed against the significant differences in tenure 
and function, it is believed that regulation of the activities of former 
Members and employees of Congress should not be made the sub- 
ject of criminal prohibition, but may be left to the Federal regulation 
of Lobbying Act,** to strengthened provisions defining and prohibiting 
bribery,** and to the conscience and good sense of these classes of 
former public officials and the incumbents with whom they deal. 
“#18 U.S. C., see. 281 (1952): This section, which prohibits acceptance of compensation for services 
rendered before Federal agencies, applies to Members of Congress as well as executive employees, and 


overlaps the provision of section 283 against receipt of a gratuity or share of or interest in a claim against 
the United States. 

® Emanuel Celler: Pressure Groups in Congress, in the Annals of the American Academy of Political 
and Social Science for Se ptember 1958, p. 2. 

83 60 Stat. 839 (2 U. S. C., sees. 261-270 (1952). 

4 See parts I and i pp. 7" -74, 
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What has been said also largely applies to former judicial officers 
and employees. Furthermore, courts have fashioned their own rules 
of exclusion with respect to former officers and employees. It is 
believed that the principle of separation of functions will best be 
served if legislative reform of the judicial process is limited to areas 
which the courts fail, or are unable to supervise. 

The proposed extension of section 1914 to Members of Congress, 
however, is believed to have merit. In parts I and II, it was stated 
of section 1914 that— 


* * * the coverage of the section should be rendered 


explicit. It is not entirely clear whether its present appli- 
cation to “Government official(s) and employee(s)” includes 
Members of or employees of Congress or the judiciary. 
Inasmuch, however, as the principal effect of section 1914 is 
to implement section 281 and the bribery sections by cir- 
cumscribing the services from which Government personnel 
may appropriately derive compensation, no reason appears 
why it should not apply to the broadest class of such per- 
sonnel. Bearing in mind that all that is prohibited by sec- 
tion 1914 is the private compensation of services rendered 
by public servants to the United States, it is accordingly 
recommended that the section be made expressly applicable 
to Members of Congress and to officers and employees of 
ach of the departments of the Government * * **® 


The provisions of H. R. 12547 embody the foregoing recommenda- 
tion.*® 
B. Bruts oF Broap GENERAL APPLICABILITY 


(1) MANDATORY DISCLOSURE OF INCOME AND FINANCIAL INTERESTS 


Perhaps the most popular of all panaceas for conflicts of interest and 
and other ethical problems in Government is the recurring proposal, 
put forward at least as early as 1951, that Members of Congress, 
high Federal officials, and members of the national committees of 
political parties should file and periodically supplement detailed state- 
ments of their financial transactions and status. At least eight bills 
introduced in the 85th Congress carry out this idea.®* In their salient 
provisions, these bills would require that each Member of Congress, 
each officer and employee of the United States (including persons in 
the Armed Forces) above a specified grade and salary, and each mem- 
ber or officer of the national committee of a political party shall file 
annually with the Comptroller General of the United States a full and 
complete statement of the amount and source of all income” received 
during the preceding year and of the value of his assets and the amount 
of his liabilities as of the close thereof. Further, each such person is 
required to file periodically a detailed statement of his dealings in 
securities and seamed, during the preceding period. 

Id., p. 61 

8 See appendix A, infra, 

5? See S. 2284, 82d Cong., Ist sess, 

55 H. R. 10631, 10780, 13295, 138322; S. 1057, 3346, 3979, 4223. 

5° S. 1057 and 8. 3346, additionally require the reporting of gifts aggregating more than $100 from any 1 per- 
son within the calendar year, and the amount and source of all contributions received by any person on 
behalf of whe reporting official; and H. R. 13295 imposes accountabilityfor gifts in excess of $10 in value, 


including fees, honoraria, and subsistence received for or in connection with speeches, articles, and public 
appearances. 
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The Comptroller General is authorized to prescribe the form and 
details of the reports and is directed to make them available for public 
scrutiny. S. 1057 and S. 3346 direct that he shall issue rules and 
regulations governing their publication, seeking to maximize their 
availability for purposes of informing the public and governmental 
agencies and officers and minimizing their use for private purposes. 
Willful failure to file a report and willful and knowing filing of a false 
report are made punishable by fine not to exceed $2,000 ($2,500 in the 
case of H. R. 13295), or imprisonment for not more than 5 years, or 
both. 

Resort to publicity as a cure-all for ethical lapses was forcefully 
advocated by the Senate subcommittee which investigated Govern- 
ment ethics in 1952, and no better justification for these compulsory 
disclosure proposals can be made than to quote directly from the 
report of that committee: 


Disclosure is like an antibiotic which can deal with ethical 

sickness in the field of public affairs. There was, perhaps, 
more generally agreement upon this principle of disclosing full 
information to the public and upon its general effectiveness 
than upon any other proposal. It is hardly a sanction and 
certainly not a penalty. It avoids difficult decisions as to 
whit may be right or wrong. In that sense, it is not even 
diagnostic; yet there is confidence that it will be helpful in 
dealing with many questionable or improper practices. It 
would sharpen men’s own judgments of right and wrong, since 
they would be less likely to do wrong things if they knew 
these acts would be challenged * * * 

Disclosure of this type would be helpful in dealing with 
conflict-of-interest problems. A Member of Congress, for 
example, would not have to divest himself of any of his 
assets, but, if they were of such a character as to influence 
his attitude toward particular industries or particular com- 
panies, the absence of concealment would free him of any 
charge of trying to put something over on the public, and 
would permit congressional colleagues and the public to 
judge better the weight of his arguments. Similarly, a 
legislator could continue to receive any type of income he 
was willing to justify. If he doubted that he could justify it 
to the public, the requirement of disclosure would deter him. 

For public administrators who, at certain levels, are more 
or less anonymous, the disclosure provision could help 
materially to guarantee their impartiality. Superior officers 
would be reasonsible for seeing that administrators were not 
economically involved in such a way as to jeopardize their 
impartiality * * * 

It is difficult to think of any good reason for not taking 
this action. It will help to protect the public interest, and 
will do so without moralizing. It may be an inconvenience, 
but it can do no real injury to public servants or political 
leaders, and it will protect from mnuendo at the same time 
that it encourages self-examination of the propriety of one’s 
income and assets. In our opinion, this is a responsible and 
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moderate measure on which Congress should not hesitate to 
act at once * * * 


Against these forceful and persuasive arguments, certain counter- 
vailing factors must also be considered. The disclosure bills would 
impose criminal sanctions, not upon inherently discreditable conduct, 
but upon failure to report financial status and transactions, irrespec- 
tive of fault. It is true that in this they resemble the statute regu- 
lating lobbying,” which requires lobbyists to disclose the facts con- 
cerning their employment and compensation, and thus enables 
Members of Congress better to weigh their arguments. Although it 
may be conceded that disclosure of the financial status and transac- 
tions of legislators and administrators would similarly enable the 
public and fellow officials to appraise their motives, this advantage 
would be achieved at considerable cost. Under a compulsory dis- 
closure statute, some few would no doubt engage in improper conduct 
and fail to report it. They would thus become guilty of 2 offenses 
instead of 1. The vast majority of officials, however, would be forced 
to comply with added onerous reporting requirements at great incon- 
venience to them and expense to the eerereiiont They would be 
required to forego the privacy that. ordinary citizens enjoy with respect 
to their holdings and transactions which, in a preponderance of 
instances, would have no remote bearing on their public service. 
This might impose a competitive disadvantage vis-a-vis persons the 
privacy ‘of whose affairs is left unimpaired. Whether such an added 
sacrifice should be demanded of those who are called to public office 
is open to serious question. 

Further, the fact that compulsory disclosure “avoids difficult deci- 
sions as to what may be right or wrong” creates as many problems as 
it solves. Legislative doubt as to the precise boundaries of propriety 
hardly justifies a wholesale inquisition into private affairs; nor ought 
responsiveness to public opinion ever wholly supplant the promptings 
of the individual conscience. 

Finally, the provision of the Senate bills requiring the Comptroller 
General to maximize the public use and minimize the private use of 
the information filed with him highlights the inherent difficulty, if 
not impossibility, of assuring that mandatory disclosure shall not be 
made to serve ulterior purposes or otherwise misused. 

Perhaps the simile by which the Senate committee’s report likens 
disclosure to an antibiotic affords a clue to the reason why Congress 
has not, to date, adopted these recommendations. Since the initial 
enthusiasm with which the medical profession prescribed wonder 
drugs, troublesome side effects have been encountered whose full 
impact on the human organism has yet to be plumbed. Today these 
drugs are used more sparingly. The potential side effects of com- 
pulsory disclosure of the financial affairs of all high Federal officials 
seem similarly to demand utmost caution in its prescription. Much 
added study is recommended before any Sokadesels and indiscriminate 
adoption of this remedy.” 


60 Ethical Standards in Government, note 8, supra, pp. 37, 38, 39. 

6! Federal Regulation of Lobbying Act, August 2, 1946, ch. 753, title III, subsecs. 301-310, 60 Stat. 839, 
et seq. (2 U. S. C., sees. 261-270 (1952)). 

62 A better case is made for compulsory disclosure of potentially conflicting interests of procurement 
officers in Federal agencies. Agency provisions requiring such disclosure are reviewed in pt. 1V, below. 
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(2) MANDATORY PREAPPROVAL OF OUTSIDE EMPLOYMENT 


S. 2259 would regulate outside employment of the personnel of 
Government agencies ® by requiring advance approval by the agency 
head or his delegate. The Civil Service Commission would have 
authority, under Tules and regulations prescribed by it, to authorize 
exemptions necessary or appropriate in the public interest, and to 
provide penalties for violation, including furlough without pay and 
dismissal. No criminal sanctions are proposed. 

The objective of this bill is not to prohibit all legitimate employ- 
ment of Government employees after hours, but to require prior 
approval as a means of eliminating such outside employment as may 
impair their mental or physical fitness to the extent of interfering 
with their regular duties and such outside employment as is so related 
to their official duties or the functions of their agencies as to raise 
questions of propriety. 

In considering whether mandatory advance approval of all outside 
employment is the remedy best calculated to effectuate these worth- 
while ends, it should be borne in mind that (1) the agencies already 
possess ample authority to establish standards of employee conduct,™ 
(2) a number of the agencies already impose the requirement of pre- 
clearance upon some or all employees and kind of employment,” and 
(3) the obligation of clearing requests for approval in accordance with 
established standards upon a governmentwide, rather than a selective, 
agencywide basis might impose an incalculable administrative burden, 
with no real assurance against the violation of standards after approval 
has been granted. 


C. BILts REGULATING THE ACTIVITIES OF REPRESENTATIVES OF PRIVATE 
Parties BeEFrorE CONGRESS AND GOVERNMENT AGENCIES 


Next to be examined are eight bills introduced in the 85th Congress 
which, in one way or another, regulate the activities of representatives 
of private parties before Congress and before agencies of the Federal 
Government. 


(1) REVISION OF THE FEDERAL LOBBYING ACT (H. R. 8346 AND S§. 2192) 


Although regulation of lobbying practices is not of central concern 
to this study, “the salient features of H. R. 8346 and S. 2191, two 
largely identical bills designed to revise the Federal Regulation of 
Lobbying Act,” may be briefly noted. Essentially, these bills over- 
haul, clarify, and sharpen the existing statute, which requires persons 
engaged to influence legislation to register with the Clerk of the House 
of Re ‘presentatives, giving the names of their employers, the terms of 


63 Under the broad definition of this bill, ‘‘agency” means (a) a department, or an independent estab- 
lishment or agency (including a Government-owned corporation), in the executive branch of the Govern- 
ment, (6) the General Accounting Office, (c) the Library of Congress, (¢) the Government Printing Office, 
(e) the Office of the Architect of the Capitol, (f) the Botanic Garden, (g) the Administrative Officer of the 
United Sti ws s Courts, and (h) the municipal government of the District of Columbia. 

65U. ., Sec 22 (1952). 

SE. g ‘partments of Treasury, Justice, Interior, Labor, and Health, Education, and Welfare; also 
the Fe ah Housing Administration, Federal Mediation and Conciliation Service, Federal Trade Com- 
mission, General Services Administration, Interstate Commerce Commission, Renegotiation Board, 
Securities and Exchange Commission (as to court appearances), Small Business Administration, and 
United States Information Agency (overseas employees). 

66 See hearings before a subcommittee of the Committee on Government Operations, U. 8. Senate, 85th 
Cong., 2d sess., on S. 2259, March 6, 1958 

8? August 2, 1946, ch. 753, title III, subsecs. 301-310, 60 Stat. 839, et seq. (2 U. S. C., sees. 261-270 (1952)). 
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their employment, and detailed reports of their receipts and dis- 
bursements. 

Principal features of the bills would (1) define as a “legislative 
agent’? one who is employed to influence legislation by direct commu- 
nication with Congress, (2) impose reporting and recordkeeping 
requirements on “legislative agents,” their employers, and persons 
conducting campaigns urging others to communicate with Congress 
or otherwise calculated to influence legislation, and (3) transfer 
administration of the act to the Comptroller General of the United 
States. New in the bills is a salutary provision penalizing the trans- 
mission to Congress of communications known to be spurious, i. e., 
“false, forged, counter feit, or fictitious.” To avoid any unfavorable 
connotation of the term “lobbying,” the bills adopt the title ‘‘Leg- 
islative Activities Disclosure Act.” 


(2) DISCLOSURE OF CONTRACT PROCUREMENT ACTIVITIES (H. R. 249) 


H. R. 249 proposes extension of the disclosure technique used in 
regulating lobbying to any person who, for pay, represents or acts 
on behalf of others for the purpose of assisting in obtaining a Govern- 
ment contract. Under this bill, such a person would be required to 
register with Congress, giving t the name of his principal and the terms 
of his employment, and to file quarterly reports of his receipts and 
disbursements in pursuit of the objective. Exception is made for 
bona fide employees of and sales agencies maintained solely by the 
contract seeker. Violation is made punishable by fine, imprison- 
ment, or both. Limited to contract-seeking activities, as distin- 
guished from legal, adversarial representation, this proposal warrants 
consideration for enactment as a supplement to lobbying legislation. 


(3) NOTIFICATION OF POST-GOVERNMENT-SERVICE EMPLOYMENT (S. 3663) 


One further pending bill applies the disclosure technique as an 
indirect regulator of representation before Federal agencies. Section 
3 of S. 3663, mentioned in subpart A, above, proposes to amend the 
Criminal Code by requiring prompt, written notification by a former 
Federal employee to the department, or independent establishment 
in which he was employed if, within 2 years after termination of his 
Government service, he accepts employment with any person known 
to him to have “‘transacted business” with such department or estab- 
lishment during the period of his service therein. Violation entails 
fine, imprisonment, or both. 

As was noted, the first two sections of S. 3663 amend the existing 
provisions of the Criminal Code prohibiting bribery of public officials, 
by expanding the definition of “bribe.” In light of this and the fur- 
ther fact that the stated purpose of S. 3663 is “‘to strengthen the law 
with respect to bribery and graft,’ it may be assumed that the prin- 
cipal objective of the proposal is to invoke compulsory notification as 
a deterrent to the offer or acceptance of employment as a virtual 
bribe. 

As a secondary consequence, however, adoption of the proposal 
would also serve to protect Federal agencies by alerting them to the 
possible activities of former employees on behalf of persons who, hav- 
ing transacted business with the agency, may again do business with 
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it, and in this way to regulate representation of private parties before 
Government agencies. 

In this aspect, a defect of the proposal is its failure to indicate 
whether “‘transacting business”’ is limited to contractual relations and 
negotiations or includes application for licenses, subsidies, grants, etc., 
and participation in adversarial proceedings. Further, the roposal, 
like those requiring disclosure of the financial affairs of all & ongress- 
men and high Federal officials, has something of a “‘shotgun’”’ impact. 
Its consideration for enactment should not be concluded without ref- 
erence to H. R. 12547, which would effectuate recommendations made 
in parts I and II of this study; to H. R. 283, considered below,® which 
would prohibit the offer or acceptance by an agency employee of em- 
ployment by any person ‘subject to the regulation, rule or order, 
adjudication, sanction, relief, or decision’”’ of the agency, for a period 
ending 2 years after the termination of Government employment, if 
the employee had duties relating to such person; and to sections 
102 (c) and 106 (c) of H. R. 10631 and H. R. 10780, identical bills 
considered below,® which would prohibit Government employees and 
persons with whom they do business on behalf of the United States 
“discuss or consider” future employment of the former by the 
atter. 


(4) ADMISSION TO AND CONTROL OF PRACTICE BEFORE AGENCIES 
(H. R. 3349, H. R. 3350, H. R. 7006, AND S. 982) 


Title IV of four identical bills introduced in the 85th Congress 
(H. R. 3349, 3350, 7006, and S. 932), would enact a comprehensive 
set of rules governing admission to and control of practice before 
Federal agencies. These proposals are unique among pending meas- 
ures, and require special attention. 

Problems of eligibility to represent participants in agency pro- 
ceedings and of representation ethics are approached in “these bills 
primarily as problems applicable to the practice of law. Representa- 
tion before agencies by nonlawyers is sanctioned only in situations in 
which a particular agency has promulgated rules authorizing such 
representation as “‘appropriate and desirable in the interest of the 
public and of the parties’ (sec. 410). In no event is a nonlawyer 
representative authorized to practice law, and no participant in an 
agency proceeding is permitted to be represented by a nonlawyer at 
an agency hearing required under the Constitution or by statute to be 
determined on a record which is subject to judicial review. 

All representatives, whether or not they are attorneys, are subject 

o “General Standards of Conduct’? which prescribe categories of 

6In subpart D (bills affecting employees engaged in contracting, procurement, and adjudication), p. 
17, infra. 

6° In subpart E (proposals for general codes of ethies), p. 22, infra. 

7 Purpose of this bill is “‘to provide for the reorganization of administrative procedures and practices in 
Government operations for improving their economy and efficiency, to provide for the organization of 
machinery to coordinate and administer such procedures and related practices; and for other purposes.” 
Title I establishes an Office of Administrative Practice whose Director shall study and coordinate the 
operations of rulemaking and adjudicatory agencies under the Administrative Procedure Act, and keep 
the Code of Federal Regulations; Title II places Federal hearing examiners under the Director of Admin- 
istrative Practice; title III establishes a career service for Federal attorneys; title IV, of interest to this 


study, governs admission to and control of practice before agencies; and title V contains miscellaneous 
general provisions. The act is to be cited as the ‘‘Federal Administrative Practice Reorganization Act.’’ 
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‘Gmproper conduct’’ (sec. 403), and to “General Rules as to Con- 
flict of Interest’? (sec. 404), whose violation is also declared to be 
‘Smproper conduct.’’ ™ 

A representative who is an attorney, including a Government attorney 
who acts as a representative,” is additionally required to file a certificate 
asserting that he is a member of the bar of the highest court of a 
United States jurisdiction and indicating whether he is under any 
disqualifying order of any court and to maintain the accuracy of the 
certificate in material respects (sec. 405 (1)). Failure to file or to 
maintain the accuracy of such certificate is also designated “improper 
conduct.’ Finally, the Court of Appeals for the District of Columbia 
is directed to prescribe canons of ethics governing the conduct of 
attorney-representatives before Federal agencies and it is declared to 
be improper conduct for an attorney-representative to violate any 
such canon (sec. 405 (2)). The agencies are required to recognize 
any attorney-representative whose certificate indicates that he is not 
under disqualifying court order, without imposing any added require- 


71 Section 403 of the bill reads as follows: 

“GENERAL STANDARDS OF CONDUCT FOR ALL REPRESENTATIVES.—It shall be improper for any Repre- 
sentative to— 

“‘(a) solicit representation, directly or indirectly; or 

““(b) advertise in any manner his attainments or services in representing participants; or 

“(e) communicate or have any discussion with any agency, or with any employee or representative 
or official or presiding officer of any agency, conerning the merits or disposition of any contested 
adjudicatory proceeding before that agency, in the absence of or without reasonable notice to his 
adversary; or 

“(d) attempt to sway the judgment of any agency, or of any employee or representative or official 
or presiding officer of any agency (1) by the use of threats, false accusations, or duress, or (2) by the 
offer of any special inducement or promise of advantage, or (3) by the bestowing of any gift or favor 
or other thing of value; or 

“(e) engage in improper or indecorous conduct in the presence of a presiding officer in any agency 

proceeding; or 
; “(f) commit any act contrary to honesty, justice, or good morals in the course of representing a 
participant in any agency proceeding; or 

‘(g) fail or refuse to account upon demand for any money or property of a participant which has 
come into his hands in the course of such representation, or fail to apply to the specified purpose any 
money or property which has been entrusted to him as representative of a participant for application 
to a specific purpose: Provided, however, That controversies as to the amount of compensation shall not 
be considered a basis for charges in a disciplinary proceeding, elsewhere provided for herein, unless it 
is charged that the amount demanded as fees, salary, or other compensation is extortionate or fraud- 
ulent; or 

“(h) knowingly or willfully advocate, abet, advise, or teach the duty, necessity, desirability of 
propriety, of overthrowing or destroying the Government of the United States or the government of 
any State, Territory, District or possession thereof, by force or violence.”’ 

7 Section 404 of the pills reads as follows. 

“GENERAL RULES AS TO CONFLICT OF INTEREST FOR ALL REPRESENTATIVES.—The fact that a repre- 
sentative is or has been employed by the United States shall not cause his representation of any partici- 
pant to be unlawful or improper, and shall not cause such representative to suffer any civil or criminal or 
other penalty by reason of his representation of any participant, except to the extent that such representa- 
tion is defined as improper conduct in this section. It shall be improper conduct for any representative— 

“‘(a) while an employee of the United States, to represent any participant other than his employer 
before any agency or court of the United States; except that the agency which employs such repre- 
sentative may permit him a reasonable period for closing out and making proper disposition of such 
professional practice as he may have had in a private capacity before becoming an employee of the 
United States, and may also permit him to engage in outside legal activities in connection with legal 
matters involvi ing his own family, to the extent that the agency finds that such activities will not 
interfere with the performance of his official duties; and except, further, that such representative, for 
the purpose of this subsection, shall not be considered an employee of the United States when he is 
not subject to assignment to such cases or controversies as the agency may determine, and instead is 
specially employed for the limited purpose of dealing with one or more specific cases or controversies: 

Provided, however, That such representative, after being so specially employed for such limited pur- 
pose, shail not thereafter represent or hold himself out as representing any participant other than the 
United States or an agency thereof, before any agency or court of the United States, in any agency 
adjudicatory proceeding or in the judicial review or enforcement thereof, if such representative, while 
so specially employed in such limlted capacity by the United States, ‘personally and in his official 
capacity, as such employee learned any facts or took any action concerning such proceeding, review 
or enforcement; 

“(b) after having been an employee of the United States, to represent any participant in any agency 
adjudicatory proceeding, or in the judicial review or enforcement thereof, if he personally and in his 
official capacity, as such employee learned any facts or took any action concerning such proceeding, 
review or enforcement or if such representation would otherwise involve unprofessional conduct.” 

7 The bills define “‘participant”’ to include the United States or any agency thereof required or entitled 
to participate or appear in a matter before an agency, and define “representative’’ as a person who acts or 
holds himself out as entitled to act, with or without compensation, in behalf of a participant in a matter 
before an agency (sec. 401). 
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ment except, optionally, a power of attorney as a prerequisite to the 
payment of money (sec. 407). 

The bills provide for a Federal grievance committee and for dis- 
ciplinary proceedings before it, culminating in a report to a United 
States district court which is empowered to reprimand, suspend, or 
permanently enjoin from practice before all agencies any attorney- 
representative found to have engaged in improper practices as defined 
in the general standards of conduct. Appeals from court orders 
adverse to attorney-representatives lie to the United States court of 
appeals (sec. 408). 

With respect to representatives who are not attorneys, each agency 
is authorized to prescribe its own special standards, subject always 
to the limitation against the practice of law or the representation of 
parties at hearmgs required to be determined on a record which is 
subject to judicial review (secs. 409 and 410). The agency may 
reprimand, or suspend or revoke the privilege of practice before it, 
for conduct violative of such special standards or of the general stand- 
ards of conduct or general rules as to conflict of interest. An order 
revoking or suspending the privilege of representation is made review- 
able by the United States district court in a trial de novo (sec. 411). 

Finally the bills would repeal section 99 of title 5 and section 284 
of title 18 of the United States Code.” 

The conflict of interest features of these bills should be carefully 
noted. They first provide that past or current Government employ- 
ment on the part of a representative shall not render his act of repre- 
sentation improper or subject him to any penalty, except to the extent 
that such representation 1s therein defined as improper. Next, they 
provide that it shall be improper conduct for a current employee of 
the United States to represent any other participant in an agency 
matter, before any agency or court. This is qualified to permit 
winding up a private practice and representation of the employee’s 
own family to an extent found by the agency to be not inconsistent 
with the performance of official duties. It is further qualified by a 
provision that a representative shall not be considered an employee 
of the United States while specially employed by the Government for 
the purpose of dealing with one or more specific cases.” 

Without more study, the effect of these proposed rules on existing 
conflict of interest laws can only be approximated. Appearing to 
apply only to representation as such, they do not necessarily either 
duplicate or exempt from those provisions of section 281 of title 18 
which prohibit receipt of compensation for ‘‘services’”’ before agencies 
or those provisions of section 283 of title 18 which prohibit ‘aiding or 
assisting in’’ the prosecution of claims against the United States. In 
short, to the extent that existing law prohibits acts other than “‘repre- 
sentation,’ the proposed rules do not purport to exempt from their 
application. 

The bills prohibit former employees of the United States from repre- 
senting participants in agency matters or judicial review thereof if 
they personally and in their official c apacity learned any fact or took 

7 Sec. 99 of title 5 declares that it shall not be lawful for former employees of Federal departments, within 
2 years after cessation of their employment, to prosecute claims against the United States which were pend- 
ing in any such department during the period of their employment. Sec. 284 of title 18 prohibits former 
Federal personnel, within 2 years after cessation of their employment, from prosecuting claims against the 
United States involving any subject matter directly connected with their employment or duties. It will 
be recalled that these two sections are the only general conflict of interest laws which now impose restrictions 
on former Federal employees. 

75 Such a representative is, however, subject to the prohibition laid on former Government employees, 


against representing parties other than the United States in matters in which they took official action or as 
to which they acquired facts in an official capacity. 
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any action concerning such matter, or if such representation “‘would 
otherwise involve unprofessional conduct.”’ This prohibition ex- 
pands the subject matter of improper representation beyond the 
present narrow bounds of ‘claims against the United States’? found 
in section 284 of title 18 and drops the 2-year time limitation of that 
section. However, by specifically repealing section 284, the bills would 
leave employees who quit the Federal Service wholly immune from criminal 
prosecution for subsequent unethical representation. The utmost 
penalty upon such persons for improper representation would be dis- 
barment from practice before Federal agencies.” 

Other features of these bills also raise policy questions. It is noted, 
for example, that nonlawyer as well as attorney-representatives would 
be prohibited from soliciting representation or advertising and from 
“unprofessional” conduct. On the other hand, the substantive rules 
and the procedure governing discipline of the two categories of repre- 
sentatives are placed in different hands. The substantive provisions 
applicable to attorneys are spelled out in the bills, subject only to 
amplification by canons of ethics to be promulgated by the Court of 
Appeals for the District of Columbia. No added requirements may 
be imposed by the agencies. Violation by attorneys would invoke a 
grievance procedure terminating in district court review. As to non- 
lawyer representatives, by contrast, the agencies remain free to pro- 
mulgate special standards of conduct, and disciplinary procedure in- 
volves a trial de novo in district court. 

Assuming the feasibility of a basic minimum set of ethical stand- 
ards for representatives, query the efficacy of the proposed dichotomy 
in their application as between lawyers and others. Further, the 
manifest convenience of uniform admission requirements and stand- 
ards for lawyers, is purchased at the sacrifice of agency flexibility in 


devising individual rules deemed appropriate to the peculiar conditions 
under which each agency operates. 


D. Bitus ArrecTING GOVERNMENT AGENCIES AND EMPLOYEES 
ENGAGED IN CONTRACTING, PROCUREMENT, AND ADJUDICATION 


A substantial number of bills introduced in the 85th Congress deal 
with relations between private parties and agency personnel with 
whom they do business or before whom they litigate. Some of these 
measures provide new general criminal enactments, adding to the 
already formidable array of penal statutes aimed at official miscon- 
duct. Others propose amendment of the Administrative Procedure 
Act” to mitigate the evil of the ex parte representation in cases 
involving adjudication. Finally, a number of proposals are directed 
solely to the Federal Communications Commission and the Commu- 
nications Act. Each of these groups will be briefly considered. 


(1) PROPOSALS FOR ADDED CRIMINAL ENACTMENTS 


Eight measures ® would define new crimes and provide penalties 
to preserve governmental action from corruption by interested parties 
through gifts, undue influence, ex parte representations, and agency 


7% Compare the treatment of this problem accorded by H. R. 12547, which would effectuate recommenda- 
tions made in pts. I and II, pp. 56-59. 


7 June 11, 1946, ch. 324, secs. 1, et seq., 60 Stat. 237 (5 U. S. C., sees. 1001, et seq. (1952)). 
L 78H. R. 283, 10846, 11022, 11249, 13035; S. 2461, 2462, 3306. 


33170—58 4 
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“leaks.’”” Summaries of these proposals will sufficiently disclose their 
salient features. 

H. R. 283 proposes the addition of a new section to the Adminis- 
trative Procedure Act,” making it unlawful for any person subject 
to the “regulation, rule, or order, adjudication, sanction, relief, or 
decision of any agency’ to employ, promise to employ, or pay or 
promise to pay anything of value to any person who is or has been a 
member, officer, attorney, or employee of the agency. Conversely, 
it would be unlawful for any current or former agency member, officer, 
attorney, or employee to seek or accept any such benefit or promise 
from a person subject to agency action. 

Provisos declare that these prohibitions shall not apply with respect 
to (1) former agency personnel whose service terminated more than 
2 years earlier, (2) personnel who had no duties or responsibilities with 
respect to the person offering or promising the employment or gift, 
or (3) personnel who return to the same employment which they held 
prior to entering Government service. Violation is subject to fine, 
imprisonment, or both. 

Manifestly, this bill aims at virtual bribery in the form of gifts and 
job offers. It differs from existing provisions against bribery of 
Government employees ® in three material respects: (1) By including 
employment as a thing of value, (2) by extending application to 
former employees for a 2-year postemployment period, and (3) by 
‘failing to make intent to influence or to be influenced in official action 
a requisite of the offense.’ The latter difference raises a significant 
policy question. Intent to influence or be influenced in, or to com- 
pensate or be compensated for official action is a traditional element 
of the crime of bribery. The question is whether the circumstances 
envisioned in the bill give rise to such a compelling inference of wrong 
intent as to warrant what amounts to its conclusive presumption. 
An alternative would be to provide for administrative sanctions only, 
in cases in which the wrongful intent is absent, reserving criminal 
sanctions for intentional wrongs. 

Similar observations are applicable to H. R. 10846 and S. 3306, 
identical bills that would add two new sections to the Criminal Code, 
prohibiting gifts by interested persons to agency employees, and the 
acceptance of such gifts. Exception is made for transfers in the per- 
formance of official duties and for transfers in pursuance of purchases 
and sales in the ordinary course of business. Violation is punishable 
by fine, imprisonment, or both. Unlike H. R. 283, these bills make 
no reference to promises or to employment as the subject matter of a 
gift, and have no application to post-Government-employment con- 
duct. Like H. R. 283, however, they mark a departure from con- 

ventional bribery law by failing to specify a corrupt intent as an 
element of the offense. 

H. R. 11022, 11249, and 13035, substantially identical bills, propose 
a Regulatory Commissions E thies Act, whose impact is restricted to 
six so-called Federal regulatory agencies, namely, the Civil Aeronau- 
tics Board, the Federal Communications Commission, the Federal 
Power Commission, the Federal Trade Commission, the Interstate 

79 Note 77, supra. 
#18 U.S. C., sees. 201 and 202 (1952). 


8! Compare the treatment of this problem accorded by H. R. 12547, which would effectuate recommenda- 
tions made in pts. I and II, pp. 71-73. 
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Commerce Commission, and the Securities and Exchange Com- 
mission. 

These bills would prohibit interested parties and their representa- 
tives from influencing or attempting to influence agency action (1) by 
gifts to agency members or employees; (2) by enlisting the influence or 
intercession of Members of Congress or other public officers, or by 
threats or duress; (3) by undue attention and unusual hospitality to 
agency members or employ ees; or (4) (in cases of adjudication), by 
private ex parte communications. Further, the bills would make it 
unlawful for agency members and employees (1) to engage in personal 
business transactions with; or (2) to accept or solicit anything of 
value from any party to a pending matter or his representative if the 
member or employee has any duty to perform in connection with 
such pending matter; (3) to divulge or prematurely release confiden- 
tial information: or (4) to become unduly involved through unusual 
hospitality with any party to a pending matter or his representative. 
Violations are made punishable by fine, imprisonment, or both. 

In appraising these proposed prohibitions, it should be noted that 
intent to influence official action is made an element of the offenses of 
private parties and their representatives, but that intent to be influ- 
enced is not made a requisite of the offenses of agency personnel. 
The first of the offenses of private parties (gifts to influence action) is 
already a violation of the bribery laws.” So also is the third, to the 
extent that “marked attention and unusual hospitality” can be 
equated to a “thing of value.” The remainder of the proposed 
offenses involve police: v questions. Enlisting the influence or inter- 
cession of Members of Congress or other public officials is properly 
made a criminal offense if consideration passes, but query whether 
criminal prohibition is the most salutary remedy if no consideration is 
contemplated. Further, threats and duress no doubt constitute the 
State law crime of extortion. Query whether their occurrence in the 
Federal area sufficiently warrants enactment of another criminal 
statute. Also, conceding that ex parte communications with respect 
to the merits of matters under adjudication should be eliminated, the 
question arises whether criminal punishment of the private party or 
representative guilty of this abuse is the most appropriate method of 
curbing it, or whathes confidence would better be reposed in the power 
of the agencies, under clear-cut regulations, to discipline their own 
employees to control the conduct of representatves of parties before 
them, or to impose the sanction of disqualification on the offending 
party. 

The prohibitions which these bills would i impose on agency members 
and employees give rise to similar doubts. The interdiction of busi- 
ness dealings with and favors from parties, and “leaks,” though 
salutary, may not warrant criminal penalties. Standards to support 
a conviction for “undue” social involvement would be difficult. to 
formulate. On balance, the character of the offenses involved seems 
to lend itself more readily to disqualification or to disciplinary action 
pursuant to administrative guides to proper official conduct than to 
criminal sanctions. 

#18 U.S. C., sec. 201 (1952). Enactment of duplicating criminal prohibitions is not necessarily harmless, 
In at least one "instance, a reduneeen prohibition has had the effect of substituting a lesser penalty. (See 


Curione v. United States, 11 F. 2d 471 (2d Cir., 1926) 
& Pts. I and II (p. 72) so recommend and H. R. 135 547 so provides. 


i 
' 
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Two further bills, S. 2461 and S. 2462, also restrict their impact 
to the six ‘‘regulatory’’ agencies which are the subject of H. R. 11022, 
11249, and 13035." Each of these measures would add a new pro- 
vision to the Criminal Code. 5S. 2461 would prohibit agency members 
and employees from willfully, knowingly, and contrary to law or 
regulation disclosing information obtained in performance of duty 
with respect to any pending adjudicatory matter, including the vote 
of any member and any staff memorandum or opinion. 5S. 2462 would 
prohibit any person, with intent to influence adjudication, to make 
ex parte repres sentations to agency members or employees “‘upon the 
merits of any matter which has been designated for hearing.” Viola- 
tion, under both measures, is subject to fine, imprisonment, or both. 

These proposals have their counterparts in H. R. 11022, 11249, and 
13035, discussed above. They are aimed at real evils—the agency 
“leak” and the “off-the-record’”’ representation. They are also, 
however, subject to the policy considerations which affect the latter 
bills—namely, whether this type of abuse is best controlled and 
eliminated by direct criminal enactment or by codes of conduct 
enforced by means of administrative sanctions. 


2 >-ROPOSED AMENDMENTS O o tA y ROCEDURE AC 
(2) PRO EI ENDMENT F THE ADMINISTRATIVE PROCEDURE T 
TO PREVENT EX PARTE REPRESENTATIONS 


Seven measures, of which five are identical, were introduced in the 
85th Congress to amend the Administrative Procedure Act by insert- 
ing at the end of section 5 thereof * a new subsection dealing with 
ex parte communications between parties and other persons, on the 
one hand, and agency per rsonnel engaged in adjudic ation, on the other. 
The five identical bills * > provide that it shall be “unlawful” for out- 
side persons to consult with, advise, or make oral or written presenta- 
tion concerning any question of law or fact involved in a case which 
has been designated for hearing, to any agency member or employee, 
except upon notice and opportunity for all parties to participate. 

S. 4223 (sec. 2) takes a slightly different approach, proposing that 
all written communications (including memorandum stating the source, 
circumstances, and substance of all oral communications) made to 
agency personnel concerning a case shall be incorporated in the public 
rec ae of that case. 

S. 4288 goes further, requiring that par ties be given the opportunity 
to “explain, rebut, and controvert,’ not only the communication 
received, but also the response thereto, if any. Rather pointedly 
the provisions of S. 4288 do not apply to communications from and 
responses to outsiders generally, but only to communications from 
and responses to Members of Congr ess and Congressional employees. 

Although the ethical principle prohibiting ex parte communication 
with judicial officers concerning the merits of contested cases is too 
well established to require comment, it may be doubted whether 
declaring such communications “unlawful” adds much of substance 
to existing law. Moreover, inclusion in the record of every inquiry 
and every response, however trivial or remote from the merits of the 

“ The Interstate Commerce Commission, the Federal Trade Commission, the Securities and Exchange 
Commission, the Federal Communications Commission, the Federal Power Commission, and the Civil 
Aeronautics Board. 


85 U.S. C., sec. 1004 (1952). 
% H. R. 11624, 13011, 13036, 13288; 8. 3521; 
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case, may prove costly without producing much of value. On the 
other hand, it is possible that if all such communications and responses 
were, perforce, made ‘for the record,” they would become stereotyped 
and would lose the sinister significance now widely attributed to them. 
It is recommended that further study be given to the legislative 
control of ex parte representations in contested agency cases. Mean- 
while, part V of the present study includes in a recommended general 
code of ethical conduct, a provision including disciplinary sanctions 
for disregard of the underlying principle.” 


(3) MEASURES DIRECTED TO THE FEDERAL COMMUNICATIONS 
COMMISSION 


In addition to the foregoing bills of general application, the relevant 
provisions of a number of measures which propose amendment of the 
Communications Act of 1934 * may be briefly noted. 

Two bills (H. R. 11886 and 11893), like those last above considered, 
contain proposals outlawing ex parte communications with the Federal 
Communications Commission. 

These and five additional bills * would repeal a provision unique 
to the Communications Act which permits members of the Federal 
Communications Commission to accept ‘‘a reasonable honorarium or 


compensation” for the ‘“‘presentation or delivery of publications or 
papers.”’ ”° 


Finally, H. R. 11886 weuld require the Commission to adopt regu- 
lations prescribing standards of conduct for its members and em- 
ployees, as well as for persons litigating before it, and H. R. 11893 
would enact such a code as an amendment to the Communications 


Act. 

Although the focus of the present study is primarily upon govern- 
mentwide, as distinguished from individual agency problems of con- 
flict of interest, it may be noted that the Antitrust Subcommittee has 
long been concerned over practices characterizing the conduct of 
the business of the Federal Communications Commission. The sub- 
committee, in its report of last year on the television broadcasting 
industry,” stated: 


In testimony before the committee on this NBC—Westing- 
house matter as well as in testimony and documentary 


7 Major bar associations have been much concerned with this problem, as evidenced by the testimony 
presented on behalf of the American Bar Association, the Federal Bar Association, and the District of 
Cobimbia Bar Association before the Legislative Oversight Subcommittee of the House Committee on 
Interstate and Foreign Commerce in September 1958. A committee of the American Bar Association is 
drafting a proposed code that would include ‘“‘minimum uniform provisions forbidding ex parte communi- 
cations with any agency as to any pending quasi-judicial proceeding’ (New York Times, Oct. 12, 1958, 
p. 70). Legislation and codes, however, are no adequate substitute for self-restraint. In its Report on 
Airlines, for example, the Antitrust Subeommittee found that the Civil Aeronautics Board’s principles of 
practice, which prohibit ex parte communications, ‘‘seem to be appropriate for its quasi-judicial procedures.”’ 
Yet the report disclosed that a private conversation between a Board member and the general counsel of 
the Air Transport Association was promptly followed by a reversal, favorable to the association, of the 
member’s vote on a matter of great importance to it. (See Report of the Antitrust Subcommittee of the 
House Committee on the Judiciary on Airlines, H. Rept. 1328, 85th Cong., Ist sess., pp. 147-159). 

* 47 U.S. C., sees. 151 et seq. (1952). 

%® H. R. 10846, 11249, 12241, 13035; S. 3306. 

Statutes creating Federal regulatory agencies have generally prohibited the members of such agencies 
from having pecuniary interests in or employment or official relationships with members of the regulated 
industry, and from engaging in any outside business, vocation, or employment. E. g., 15 U. 8. C., see. 
78d (1952), Securities and Exchange Commission; 16 U. S. C., see. 792 (1952), Federal Power Commission; 
46 U.S. C., see. 1111 (b) (1952), United States Maritime Commission; 49 U. 8. C., see. 11 (1952), Interstate 
Commerce Commission; 49 U. S. C., see. 421 (c), Civil Aeronautics Board. See also 15 U.S. C., sec. 41 
(1952), relating to the Federal Trade Commission. See. 154 (b) of title 47, United States Code (1952), 
relating to the Fedral Communications Commission contains the unique provision referred to in the text. 

%t Report of the Antitrust Subcommittee of the House Committee on the Judiciary on the Television 
Broadcasting Industry, pursuant to H. Res. 107, H. Rept. 607, 85th Cong., Ist sess., p. 144, 
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evidence submitted on other subjects, references were made 
to informal private conferences and discussions between 
FCC Commissioners and representatives of industry, some 
of whom were directly interested in problems pending ‘before 
the Commission. This has permeated the Commission’s 
administrative process to a point where various members of 
the Commission without reluctance have, during the past 
decade, repeatedly discussed with one or more interested 
parties ‘the merits of pending cases—even going so far as to 
indicate how particular Commissioners would vote. 

This practice, insofar as it related to pending adjudica- 
tions, is repugnant to fundamental principles of quasi- 
judicial procedure. The committee recognizes the need for 
some informality in certain phases of the Commission’s 
work, but where conflicting rights or claims of parties are 
being adjudicated, informal ex parte discussion between a 
Commissioner and a litigant or his representative treads 
dangerously close to, if it does not transgress, the outer 
limits of due process of law. 

Accordingly, the committee believes it imperative that the 
Commission adopt without delay a code of ethics that would 
proscribe conduct of this kind by Commissioners and their 
staff and by attorneys and other representatives of industry 
alike. Such a code, like one already adopted by the Civil 
Aeronautics Board, should make clear and definite the line 
separating permissible from nonpermissible informal con- 
tacts between Commission personnel and parties. It should 
remove any doubt that now may exist concerning the im- 
propriety of private communications with members of the 
agency concerning adjudicatory matters. 


It is regrettable that legislative prodding should still be necessary to 
induce this agency to adopt a code of ethics. 


E. Proposats For GENERAL Copes oF ETHICS 


Next to be considered are a number of measures introduced in the 
85th Congress for enactment of general codes of Government employ- 
ment ethics. In this connection, reference should also be made to 
H. R. 3349, 3350, 7006, and S. 932, discussed in subpart C (4) ” 
above, for proposed standards of conduct for representatives of 
parties before Federal agencies, and to H. R. 11022, 11249, and 13035, 
discussed in subpart D (1) % for proposed prohibitions of specified 
practices by the personnel of, or by parties to proceedings before, the 


six “regulatory” agencies.™ 


(1) THE “SENSE OF THE CONGRESS’’—HOUSE CONCURRENT RESO- 
LUTION 175 


On July 11, 1958, the Senate adopted House Concurrent Reso- 
lution 175, which had been approved by the House of Representatives 
on August 28, 1957. This concurrent resolution declares it to be the 

2 P. 14, supra, 


* P. 17, supra. 
% Also see H. R. 11893 for a proposed code of ethics to apply to the Federal Communications Commission 
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sense of the Congress that the following code of ethics should be 
adhered to by “all Government employees, including officeholders’’ 


CODE OF ETHICS FOR GOVERNMENT SERVICE 


Any person in Government service should: 

1. Put loyalty to the highest moral principles and to 
country above loyalty to persons, party, or Government 
de par tment. 

Uphold the Constitution, laws, and legal regulations 
of the United States and of all governments therein and never 
be a party to their evasion. 

3. Give a full day’s labor for a full day’s pay; giving to 
the performance of his duties his earnest effort and best 
thought. 

4. Seek to find and employ more efficient and economical 
ways of getting tasks accomplished. 

5. Never discriminate unfairly by the dispensing of 
special favors or privileges to anyone, whether for remunera- 
tion or not; and never accept, for himself or his family, 
favors or benefits under circumstances which might be con- 
strued by reasonable persons as influencing the performance 
of his governmental duties. 

6. Make no private promises of any kind binding upon the 
duties of office, since a Government employee has no private 
word which can be binding on public duty. 

7. Engage in no business with the Government, either 
directly or indirectly, which is inconsistent with the con- 
scientious performance of his governmental duties. 

8. Never use any information coming to him confidentially 
in the performance of governmental duties as a means for 
making private profit. 

9. Expose corruption wherever discovered. 

10. Uphold these principles, ever conscious that public 
office is a public trust. 


With respect to coverage, the report of the Senate Committee on 
Post Office and Civil Service to accompany House Concurrent Reso- 
lution 175 (S. Rept. No. 1812, 85th Cong.) states: 


The committee understands and intends that this resolu- 
tion apply to every servant of the public whether he be the 
President, a Member of Congress, a lifelong career employee, 
or an employee engaged only on a temporary basis to ex- 
pedite the movement of mail during the Christmas rush. 

The committee does not subscribe to or could it support 
any code of principles that applied only to some and not to 
others. It believes there is no room in a great democracy 
such as ours for any set of double standards. 

In that framework, the committee unanimously approved 
the resolution as providing a needed yardstick for the use of 
all who serve in the Federal service and for the use of those 
being served with which to measure and judge the propriety 
of official and personal conduct of every public official and 
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employee—whether elected or appointed—and without 
regard to the position held or the duties performed. 


Concurring in the report of the majority and observing that the 
resolution “should serve as a guide for the executive and legislative 
branch alike,’”’ two members of the Senate committee stressed that 
the code, itself, is not enough, pointing out that it is “a statement of 
principles without enforcement provisions,” and stating their hope 
that it would “be reinforced in the early future by reforms of greater 
stringency and efficiency.” * 


(2) SEPARATE CODES OF ETHICS FOR THE EXECUTIVE AND LEGISLATIVE 
BRANCHES 


More elaborate codes of ethics are proposed in HZ, R. 10631, 10780, 
and 13322, identical bills denominated the “Government Ethies Act 
of 1958.” °° These measures would add a new title to the Adminis- 
trative Procedure Act,” captioned “Code of Official Conduct for the 
Executive Branch,’”’ and to the Legislative Reorganization Act of 
1946, captioned “Code of Official Conduct for the Legislative 
Branch.” These proposed codes declare specified conduct on the 
part of officials, former officials, and members of the public who deal 
with Congress and the agencies to be “improper” and prescribe ad- 
ministrative sanctions for violations. Enactment of these proposals 
would provide overall administrative implementation of the conflict 
of interest and bribery laws discussed in parts I and II of the present 
study. They warrant detailed consideration. 


(a) Improper conduct of executive employees 


Under the proposed “Code of Official Conduct for the Executive 
Branch,” it would be improper conduct for an officer or employee of 
the Federal Government to engage in personal business transactions 
or private arrangements for profit accruing from or based on his 
official position or accruing from or based on confidential information 
gained by reason thereof. This prohibition conceives public office 
as a public trust from which no officeholder oughi to make a private 
profit. It implements and expands the scope of existing statutory 
provisions against speculation.” Exception is made for personal 
appearances, speeches, lectures, and the preparation of articles, for 
which a fee related to the value of the services may be received, 
provided no Federal i ravel or subsistence is furnished.” 

Further, under the code, it would be improper conduct for a Gov- 
ernment employe e to divulge to unauthorized persons, or prematurely 
to release any “confidential commercial or economic information.’ 
This prohibition also implements existing statutes." It should be 
noted, however, that insofar as this restriction may be intended to 
prohibit the typical quasi-judicial agency ‘“leak’’ concerning an antici- 

% S,. Rept. 1812, 85th Cong., 2d sess., p. 3. 

% Provisions of these bills prescribing disclosure of the financial status and transactions of Members of 
Congress and high Government officials have been discussed in subpt. B (1), above. 

ie 8. .C -, SeC. 1001, et seq. (1952). 

8 Aug. 1946, ch. 753, 60 Stat. 812. 

#18 U. ‘s. C., secs. 1902 and 1903 (1952); 50 U. S. C., sec. 2160 (f) (supp. 1952). 

100 Contrary to the intent of a number of bills discussed in subpt. D (3) above, which would eliminate 
the existing privilege of FCC members with respect to accepting honoraria for speeches and articles, this 
proposal would apparently legitimize the practice, with limitations, for Government employees generally. 
Consideration should be given, in this connection, to existing outright prohibitions against members of 
regulatory agencies engaging in outside employment (note 90, supra.). 


10 Antidisclosure provis = of existing law include 18 U. S. C., sees. 1902-1908 (1952) and 50 App. 
U.S. C., see. 2155 (e) (1952 





FEDERAL CONFLICT OF INTEREST LEGISLATION 25 


pated decision and the timing thereof, the absence of a comma setting 
off “confidential” from “commercial or economic” in the quoted 
passage frustrates that purpose by limiting the categories of infor- 
mation whose unauthorized divulgence or premature release is pro- 
hibited to “commercial or economic” information. 

Vis-a-vis persons with whom they transact business on behalf of the 
United States,!” it would be improper conduct for Government offi- 
cials (1) to accept any valuable gift, favor, or service, (2) discuss or 
consider future non-Government employment, or (3) become unduly 
involved through frequent or expensive social engagements. These 
restrictions are manifestly intended to implement existing conflict-of- 
interest and bribery statutes’ through prohibition of the more subtle 
forms of bribery and graft. 

Finally, every officer or employee of the executive branch of the 
Government would be enjoined from acting in any official transaction 
or decision }* which affects chiefly a person by whom he has been 
employed or with whom he has had any economic interest within the 
past 2 years, or with whom he has any economic interest. These in- 
junctions comprise an expansion of the existing criminal prohibitions 
of title 18, section 434, which prohibits Federal personnel from trans- 
acting Government business with business entities in which they have 
a pecuniary interest. 

Upon a finding that an officer or employee in his agency has violated 
any of the foregoing interdictions, the head of any agency in the 
executive branch of the Government would be authorized summarily 
to dismiss the wrongdoer. In such event, the agency head is to fur- 
nish the officer or employe e a written statement of his findings and 
have such statement published in the Federal Register unless he de- 
termines that publication would not be in the public interest. The 
summary character of the administrative sanction of dismissal pro- 
posed in this code requires careful consideration. It is at odds with 
the provisions of the Lloyd-LaFollette Act (5 U.S. C., see. 652) which 
prescribes that an accused Federal employee shall not be removed 
without a hearing. 


(6) Improper conduct of former executive employees 

The proposed code would implement and considerably broaden the 
= of present section 284 of title 18 of the United States Code by 
declaring that it is improper conduct for a former officer or employee 
of the executive branch of the Government ever to appear before the 
agency in which he was formerly employed in connection with any 
case or matter with which he was directly connected during his em- 
ployment, or ever to participate in the preparation of any such case or 
matter. In addition former officers and employees of grade GS-15 
or above would be required, for a period of two years after the termi- 
nation of their service, to refrain from appearing before the agency as 
the representative of any private person.’ 

Agency heads would be authorized to require parties to agency pro- 
ceedings to certify that their representatives are not violating the 

102 Presumably, although it is not made clear, transacting business on behalf of the United States is not 
intended to be limited to contract negotiations but includes the activities enumerated in note 99, below. 

1083 Specifically, 18 U.S. C., sees. 202, 216, amd 281 (1952). . 

14 Involving “the negotiation of contracts, the making of loans, the granting of subsidies, the fixing of 
rates, or the issuance of valuable permits or certificates.” 

105 These proposals generally parallel and implement the provisions of H. R. 12547 with respect to former 


executive personnel, except that the 2-year total disqualification contained in that bill is not limited to 
high-salaried officials. 
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foregoing restrictions. After notice and hearing, an agency head 
would be authorized to bar a former officer or emp oyee found to have 
violated the restrictions from appearing before the agency for such 
period of time as is thought proper. Here also, the wrongdoer is to 
receive a written statement of findings which is to be published in the 
Federal Register unless the agency head determines that such publi- 
cation would not be in the public interest. 


(c) Improper conduct of private persons in dealings with executive 
employees 

Certain activities of private persons in their relations with the 
executive branch of the Government would also be declared improper. 
These include the knowing employment, in connection with an agency 
matter, of any former officer or employee in the executive branch 
whose appearance or participation in the matter would constitute 
improper conduct under the rules last above considered. It would 
also be improper conduct to persuade an executive employee to divulge 
confidential information.’ Finally, in relation to officers and em- 
ployees in the executive branch who transact business of the United 
States with them, private persons would be required to refrain from 
AINE valuable gifts, considering or discussing future employment, 

* becoming unduly involved through frequent or expensive social 
pieniiaeade. 

The head of any agency would be authorized, after notice and hear- 
ing, to bar from negotiating or competing for any business with his 
agency for such period as he deems proper any person found to have 
engaged in improper conduct as herein described. It is further 
provided that the agency head could cancel any contract determined 
to have been procured as the result of improper conduct,'” and that 
such determination should be final and conclusive. Here, again, the 
proposed finality to be accorded the determination of the agency head 
requires careful study. Written statement of any finding of improper 
conduct or determination that a contract has been procured as a 
result thereof would be furnished to the person involved and would 
also be published in the Federal Register, unless such publication 
were found to be not in the public interest. 


(d) Improper conduct of Members of Congress and legislative employees 

Title III of the bills under discussion prescribes a code of official 
conduct for the legislative branch of the Government, affecting Mem- 
bers of Congress, former Members, legislative employees, and private 
persons who deal with Congress. Members of Congress and legisla- 
tive employees would be subject to interdictions similar to those 
applicable to executive employees. Thus, it would be improper 
conduct for them to engage in private business transactions for profit 
based on or accruing from their official positions or confidential 
information,’ or to divulge confidential information to unauthorized 
persons. It would also be improper conduct for them to discuss 
future employment or become unduly involved socially with persons 
with whom they discuss or transact business relative to legislation in 
which such persons are substantially interested. In addition, Mem- 
bers of Congress and legislative employees would be enjoined from 


1% At this point, the bills read “‘confidential, commercial, or economic information.’”’ See text following 
note 101, supra. 


10? Comparable provisions are proposed in pts. I and II (pp. 76 and 77) and in H. R. 12547. 
18 Except that. they may receive compensation related to the value of services in making speeches or 
preparing articles, provided this is not done for lobbyists. 
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accepting ‘‘unusual and valuable” gifts from persons directly affected 
or substantially interested in any legislation, from interceding with 
any agency in an attempt to influence judicial or quasi-judicial action, 
and from accepting compensation for interceding with any agency. 
Finally, it would be improper conduct for Members of Congress or 
legislative employees to vote or to take official action on legislation 
in which they have a substantial and direct financial interest, unless 
a full statement of the nature and extent of such interest and of the 
intention of such Member or employee to vote or take action is first 
disclosed to the Clerk of the House or the Secretary of the Senate. 
Such statement is to be published in the Congressional Record. 
Upon a finding that any legislative employee has engaged in im- 
proper conduct, his superior ' would be authorized summarily to dis- 
miss the offender, and would be required (except where a Member of 
Congress dismisses a member of his own staff) to furnish him a written 
statement of such findings and to have the statement published in the 
Congressional Record unless he determines that such publication 
would not be in the public interest. Findings of the Speaker or the 
President of the Senate that a Member of Congress has engaged in 
improper conduct are required to be made after notice and hearing. 
The sole sanction against a Member is that the findings be published 
unless such publication is determined to be not in the public interest. 


(e) Improper conduct of former Members of Congress 


The proposed code would declare it to be improper conduct for a 
former Member of Congress to engage in lobbying without complying 
with the provisions of the Federal Regulation of Lobbying Act," or 
to exercise his privilege of access to the floor in lobbying. After notice 
and_ hearing, a violator could be denied access to the floor for such 
period as the Speaker or the President of the Senate deemed proper. 
A written statement of findings would be furnished the violator and 
would also be published in the Congressional Record, unless such 
publication were determined to be not in the public interest. 


(f) Improper conduct of private persons in dealings with Congress and 
its employees 

Persons directly affected by or substantially interested in any legis- 
lation would engage in improper conduct if they made valuable gifts 
to Congressmen or legislative employees, persuaded them to divulge 
confidential information, or discussed future employment or became 
unduly involved socially with any Member or employee of the legis- 
lative branch with whom they were discussing or transacting business 
with respect to such legislation. 

Further, it would be improper conduct for any person to make a 
valuable gift or pay compensation to a Member or employee of the 
legislative branch for interceding with a Government agency, or to 
employ a former Member of Congress in a manner which would con- 
stitute improper conduct on his part. 

The Speaker of the House or the President of the Senate would be 
authorized, after notice and hearing, to bar any person from appearing 
before any committee of Congress for such period as he deemed proper 
upon finding that such person had engaged in improper conduct. 

10° Committee chairmen, Members of Congress, the Speaker, the President of the Senate, or the head of 


an agency in the legislative branch. 
110 60 Stat. 839, et seq., 2 U. S. C., sees. 261-270 (1952). 
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The person involved would be entitled to receive a written statement 
of the findings which would also be published in the Congressional 
Record, unless publication were deemed to be not in the public interest. 


(3) COMBINED CODE FOR THE EXECUTIVE AND LEGISLATIVE 
BRANCHES 


A single, combined code of ethics for the executive and legislative 
branches of the Government, comprising one ‘General Rule” and 
10 additional “Specific Standards,” is proposed in H. R. 13216, 
H. R. 13304, and S, 4078. Under these bills the Attorney General 
would be authorized to establish a Public Advisory Committee on 
Ethical Standards insofar as they apply to officers and employees of 
the executive branch. At the Attorney General’s request, this com- 
mittee would consider and report on complaints of alleged violations 
of the code, assist agencies in establishing rules, and recommend 
further legislation. The Attorney General would also be authorized 
to receive complaints and to report his or the Committee’s recom- 
mendations to the officer or agency having disciplinary power. A 
separate section would authorize the Attorney General to institute 
civil actions to recover money or property received or expended by 
any officer or employee in violation of his trust."!_ This provision is 
the sole proposed sanction of the bills. 

The “general rule” of the proposed code, applicable alike to execu- 
tive and legislative personnel, including Members of Congress, declares 
that no public official should have interests in substantial conflict 
with the proper discharge of his duties in the public interest, nor give 
substantial cause to the public to assume that he is acting in breach 
of his public trust. 

Seven of the ten “specific standards,” likewise applicable to Mem- 
bers and employees of Congress as well as officers and employees in 
the executive branch, may be summarized as follows: Such persons 
should not engage in private activities which impair their independ- 
ence or require them to disclose confidential information; they should 
not disclose such information or use it for private ends; they should 
not use their positions for private advantage; should not give the 
appearance of susceptibility to influence, nor the appearance of acting 
in breach of trust. If they own an interest valued at $10,000 or more 
in an activity subject to the jurisdiction of a regulatory agency,'” they 
should file with the Comptroller General a detailed statement of the 
nature of the interest. 

The three remaining “specific standards” apply to officers and 
employees of the executive branch alone. These provide that such a 
person should not represent the United States in business with any 
entity in which he holds an interest that might conflict with the proper 
discharge of his duty; should not invest in enterprises which might be 
directly involved in decisions to be made by him or otherwise create 
substantial conflict between duty and self-interest; and should not, 
directly or indirectly, sell goods or services to an entity which is 
licensed or whose rates are fixed by his employing agency. 


111 Similar legislation is proposed in H. R. 12547. See pts. I and II at pp. 76, 77, and 85. 
12 The Comptroller General would designate and publish a list of “‘regulatory”’ agencies. 
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(4) A COMMISSION ON ETHICS IN FEDERAL GOVERNMENT 


In addition to the foregoing legislative proposals, House Joint 
Resolutions 644 and 645 and Senate Joint Resolution 186 revive a 
proposal made in 1951 “* for the establishment of a 15-member com- 
mission to study and report to the President and to Congress con- 


cerning the entire subject of conflict of interest laws and codes of 
ethics in Government. 


F. Summary oF Conciusions Wits Respect to REcENT 
LEGISLATIVE PROPOSALS 


The foregoing review of measures introduced in the 85th Congress 
which bear on Government employment ethics gives rise to the fol- 
lowing tentative conclusions: 

1. Insofar as the measures to amend the conflict-of-interest and 
bribery laws analyzed in subpart A are feasible, their provisions are 
substantially incorporated in H. R. 12547; insofar as they go beyond 
the proposals of H. R. 12547, it is believed that they would add unduly 
to the already formidable array of criminal enactments in this area. 

The proposals to impose governmentwide compulsory disclosure 
of income and financial interests and mandatory preclearance of all 
outside employment (subpart B)''* seem unduly onerous and expensive 
in comparison to the benefits that can reasonably be expected to 
follow from their enactment. 

Although regulation of lobbying is not strictly within the scope 
of ‘this study, the measures proposing revision of the Federal Regu- 
lation of Lobbyi ing Act (subpart C (1))"° seem salutary and should be 
considered for enactment. Serious sidealtaon should also be given the 
proposal affecting contract procurement activities (subpart C (2))."° 
On the other hand, failure to notify an agency of post-Government- 
service employment (subpart C (3))"7 does not seem an appropriate 
subject for additional criminal enactment. Further, it is believed 
that the conflict-of-interest provisions of the measures to prescribe 
rules for admission to and control of practice before agencies (subpart 
C (4))"'§ are inadequate in their present form. These proposals should 
be subject to searching study before they are considered for enactment. 

4. Many of the provisions contained in measures to impose criminal 
penalties for improper conduct by and in relation to personnel of 
contracting, procurement, and adjudicative agencies (subpart D (1))"° 
are appropriate for inclusion in an administrative code. As criminal 
enactments, however, they would either duplicate or unduly expand 
existing criminal provisions as modified by the proposals made in 
H. R. 12547. On the other hand, further consideration should be 
given to a meaningful prohibition of ex parte communications in cases 
of agency adjudics ation (subpart D (2))."° No conclusion is stated 
with respect to the measures addressed to the Federal Communica- 


113 See Ethical Standards in Government, cited note 8, supra, at pp. 1, 17, 18, 69. 
14 P, 12, supra. 
15 P, 12, supra. 
ué6 P, 13, supra. 
117 P, 13, supra. 
us P, 14, supra. 
19 P, 17, supra. 
120 P, 20, supra. 
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tions Commission (subpart D (3)),! except, again, to observe that 
the promulgation of a comprehensive agency code of ethics appears to 
be long overdue. 

5. It is believed that an overall code of Government employment 
ethics, more detailed and effective than House Concurrent Resolution 
175 (subpart E (1)),! should be enacted by Congress. Detailed 
recommendations for such a code will follow a survey of existing 
agency provisions in this area in part IV, below. 


121 P, 21, supra. 
122 P, 22, supra. 








PART IV 


EXISTING AGENCY PROVISIONS IMPLEMENTING THE 
CONFLICT-OF-INTEREST AND BRIBERY STATUTES 


In aid of the present study, Chairman Celler addressed the follow- 
ing letter to each of the executive departments and to 31 other agencies 
in the executive branch of the Government ™ (the present study will 
refer to these latter agencies, which are not responsible to any member 
of the President’s Cabinet, as ‘‘independent’’): 


The Antitrust Subcommittee of the House Committee on 
the Judiciary is engaged in a study of the so-called ‘‘conflict 
of interest”’ statutes governing the conduct of Federal em- 
ployees, including the manner in which executive agencies 
have implemented these statutes. This study is designed 
to help the subcommittee determine what legislative changes, 
if any, may be necessary. It will greatly assist the subcom- 
mittee if you will supply the following information: 

1. Has your agency, or any constituent thereof, currently 
in effect any regulations or code of conduct defining the 
obligations of its employees in light of section 281, 283, 434, 
or 1914 of title 18 or section 99 of title 5 of the United States 
Code, or any other “conflict of interest’? enactment, or in 
light of any statutory exception to, exemption from, or 
substitute for any such “conflict of interest’’ enactment? 

2. If so, kindly list each such regulation and/or code of 
conduct and supply copies thereof, giving the date of pro- 
mulgation and indicating the enactment each is designed 
to implement. 

3. In the event any such current regulations or code super- 
sedes an earlier one, please supply a summary of its history, 
together with copies of the superseded version or versions. 


All addressees responded promptly to the chairman’s letter of 
inquiry, most of them in considerable detail, so that a great volume of 
regulatory material has been received and studied. 

Most of the executive departments, as well as the Housing and 
Home Finance Administration among the independent agencies, sub- 


123 The agencies are as follows: 


Atomic Energy Commission 

Bureau of the Budget 

Central Intelligence Agency 

Civil Aeronautics Board 

Civil Service Commission 

Council of Economic Advisers 

Farm Credit Administration 

Federal Civil Defense Administration 
Federal Communications Commission 
Federal Deposit Insurance Corporation 
Federal Mediation and Conciliation Service 
Federal Power Commission 

Federal Trade Commission 

General Services Administration 

Housing and Home Finance Administration 
Indian Claims Commission 


Interstate Commerce Commission 
National Labor Relations Board 
National Mediation Board 
National Security Council 

Office of Defense Mobilization 
Operations Coordinating Board 
Railroad Retirement Board 
Renegotiation Board 

Securities and Exchange Commission 
Selective Service System 

Small Business Administration 
Tennessee Valley Authority 
United States Information Agency 
United States Tariff Commission 
Veterans’ Administration 
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mitted, in addition to agencywide promulgations, certain implementing 
materials originated by their constituent bureaus and divisions, which 
have been utilized in the study. 

The Post Office Department, alone of the executive departments, 
replied that it had no conflict-of-interest regulations, stating that— 


Although the Department has, for many years, promul- 
gated regulations with respect to the conduct of its employees, 
the regulations do not define the obligations of the employees 
in the light of the laws cited in the first question of your 
letter. 


On request, the Department’s employee-conduct regulations were 
furnished the subcommittee, and they have been utilized in the 
present study.'* 

Among the independent agencies, four '*° replied that they had no 
regulations implementing the cited statutes s, and one reported vir- 
tually none.'*® In addition, two agencies '” submitted regulations 
affecting the representation of private parties by former agency 
employees, but none applicable to currently employed personnel. 

Although most of the agencies have had conflict of interest regula- 
tions in effect for many years, it appears that a Bureau of the Budget 
letter dated June 14, 1954, addressed to the heads of executive 
departments and establishments, under the caption of “Review of 
Agency Inspection Program,’’ had the effect of stimulating the promul- 
gation or the implementation of such materials in a number of in- 
stances.'*8 Several agencies, moreover, appear to have initiated or 
supplemented their conflict of interest materials subsequent to receipt 
of the subcommittee’s inquiry.'” 

In volume and scope, the submissions of the agencies range from 
simple disclaimer of any regulation or a short list of prohibitions to 
hundreds of pages of intricate regulations, instructions, and interpreta- 
tions. In part, these variations are attributable to differences in 
agency size and function and in administrative techniques and 
emphasis, and in part they reflect differences in interpreting the 
subcommittee’s request. Thus, a number of agencies included 
material related to section 202 (bribery) and section 216 (procurement 
of Government contracts for compensation) of title 18 of the United 
States Code, which, though not specifically called for by the sub- 
committee’s letter of i inquiry, have manifest importance in the pro- 
hibition of unethical conduct. So, too, a number of agencies sub- 
mitted regulatory material prohibiting misconduct more remotely 
related to conflicts of interest, such as failure to devote full time to 
duty and abuse of means of communication or Government property. 
These disparities in scope of submission, the great volume of the 
material received for study, and the lack of preciseness in many of 
the regulations—appealing, as they do, largely to judgment and 

14 The Department of the Interior submitted a lengthy and helpful analytical letter, but no materials; 
On request, the Department has agreed to submit manualized rules of conduct maintained by the Office o 
the Secretary and the several component bureaus of the Department, but these have not yet been received’ 

125 Federal Deposit Insurance Corporation, Indian Claims Commission, National Mediation Board, 
Operations Coordinating Board. 

126 Selective Service System. 


127 National Labor Relations Board, U. S. Tariff Commission. 

128 E. g., Federal Communications C ommission, Interstate Commerce Commission, Railroad Retirement 
Board. 

129 Central Intelligence Agency, Council of Economie Advisers, National Security Council, Securities 
and Exchange Commission, and Federal Power Commission. 
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conscience—all combine to render any quantitative or qualitative 
evaluation difficult. 

To provide a preliminary focus, table I, below, indicates whether or 
not the material submitted by each agency apprises its employees of 
the existence or the substance of the more important general statutory 
prohibitions of conflicts of interest and bribery. From this table, it 
may be observed that at least '° 4 of the 13 executive departments and 
7 of 31 independent agencies apprise their employees of each of the 
enactments (including sec. 202 and sec. 216), which applies to them."*! 
Further, no one of these enactments is referred to or paraphrased in 
the departmentwide submissions of more than 9 of the executive 
departments, nor in the submissions of more than 17 of the independ- 
ent agencies to which they apply. Moreover, it would appear that 
12 of the independent agencies neither cite nor paraphrase any of 
these enactments in material circulated to their employees. Mere 
citation of a statute is, of course, no adequate substitute for explicit 
implementation of an ethical principle. Still, the interests of the 
Government and its employees alike demand that the latter at least 
be given this minimal notice of the penalties prescribed for certain 
ethical lapses. It appears from table I that the agencies do not 
uniformly afford this protection. The extent to which their regula- 
tions and codes compensate for this failure by spelling out adminis- 
trative prohibitions may be judged from the analysis which follows. 

130 Allowance must be made for the possibility that agencies may have promulgated rules implementing 


sees. 202 (bribery) and 216 (procurement of Government contracts) which they failed to submit. 


131 See. 99 of title 5 is inapplicable to independent agencies and to the Departments of Defense, Army, 
Navy, and Air Force. See pts. I and II, p. 40. 
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TABLE I.—Citation, quotation, or paraphrase of principal conflict of interest and 
bribery statutes 


A. EXECUTIVE DEPARTMENTS 
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Interstate Commerce Commission ...|........]........]........}-....... - : 
National Labor Relations Board- ‘s ‘i Cae dbe nbs eee Rtabaatducdbaslooundeetee santa 
National Mediation Board .-.__..__- veges eae eed luda OU cinco ia Sanaa we Mechcroens ec mcaligshic napa 
National Security Council _.....-.__- cp | cep ep | cp ep ep OP.  Nnsnsane 
Office of Defense Mobilization .......|_....._. i e ec E Reakeee c e ( 
Operations Coordinating Board_____|...__- Sicinla in alia cela nenacmeed sit Reciaded 
Railroad Retirement Board __--.--.-|_.---. eS Se Os Bee emeicb bine Pasinisiaweeeehanm ars 
Renegotiation Board--.-_..._._-- a ee cp | ep Pi cal aieiieas TO TL cemitttdlia cincig ies 
Securities and Exchange Commis- | | 
i s=s5- oe nbidiassbutdiminabipeingl a ama naee ep GR. . iecistadcsennbndinuectcsinlcnnadateh 
Selective Service System pedenedl abesscutas acai a nis . Wadelsnbaseon casebauee 
Small Business Administration ..___-| p p Serum ts Seana bee edt ae (A taeecacelgoasees 
Tennessee Valley Authority_-_.....-- seleaiatie Teste onedeee fukednpelinesoetich enn Seana ties 
U. 8. Information Agency---_-_....-.-|------ a. ae -t ® ep Re eee Be ep 
U. 8. Tariff Commission Pieihvsidcin tence eek es pcan pice bala btbaekatiate ted cabentea neuen 


Veterans’ Administration 


1 Material on secs. 202 and 216 was not specifically requested. 

2 Sec. 284 is inapplicable to agencies which do not handle matters constituting, or capable of ripening into 
“claims against the United States.’’ 

3 Sec. 99 of title 5 is inapplicable to the Departments of Defense, Army, Navy, and Air Force, and to the 
independent agencies. 


NoTE.—c=cited; p= paraphrased; q= quoted. 
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The materials which the agencies have submitted have been 
0 for study with the principal general conflict of interest and 

ribery statutes which they tend to implement, in the following 
major categories: 

A. Prohibition of the acceptance of gifts and gratuities, of 
bribery (sec. 202, title 18), and of private compensation for the 
performance of official duty (sec. 1914, title 18); 

B. Prohibition of conflicting private business interests and 
activities, including restrictions on outside employment (secs. 
281, 283, and 216, title 18); 

C. Prohibition of official action in the presence of disqualify- 
ing personal interest (sec. 434, title 18), and 

D. Restrictions on activities of former employees (sec. 284, 
title 18, and sec. 99, title 5), and retired officers of the Armed 
Forces (secs. 281 and 283, title 18). 


A. PROHIBITION OF THE ACCEPTANCE OF GIFTS AND GRATUITIES, 
BRIBERY, AND PRIVATE COMPENSATION FOR THE PERFORMANCE 
oF Pusuic Duty 


It has been truly stated that nothing is more corrosive of the 
fabric of Government than bribery. When a bribe is exchanged, the 
parties have conspired to deprive the Government of the honest 
services of its official. The criminal laws seek to preserve the value 
of the sérvices of Government officials by severely punishing their sale. 

As Chairman Celler has recently pointed out, however, the indis- 
criminate and ostensibly unmotivated bestowal of gifts and favors 
upon office holders may have consequences as grave as those of 
bribery. He said: 

More troublesome than outright bribery, however, because 
of the obscurity of its motivation and the subtlety of its 
effect, is the practice of modern lobbies indiscriminately to 
befriend influential officeholders. In its sophisticated form, 
this activity never includes a request for a favor, but limits 
itself to the extention of amenities and courtesies in the 
form of free transportation, hospitality, and adjuncts to 
“oracious living.”’ The sole visible object appears to be the 
establishment of the amiability of the lobbyist and his client. 
Effectiveness of this technique * * * can only be inferred 
from the extensiveness of the practice. Lately, congres- 
sional committees have been concerned with the impact of 
this form of social seduction upon employees of the executive 
branch.'* 


The extent to which the agencies admonish their employees with 
respect to the dual evils of conscious venality and ethical laxness in 
the acceptance of gifts and gratuities is summarized in table IT, below. 
This table classifies the materials submitted and studied to indicate 
which agencies (1) prohibit the acceptance of gifts (a) from private 
persons, and (b) from agency subordinates; (2) require employees to 
report crimes and suspicion of crime, including attempted gifts and 
bribes; and (3) make special reference to or provision for the accept- 


132 Emanuel Celler, op. cit., note 52 supra. 
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ance of so-called social amenities. To enable comparison, the data 
showing the incidence of agency citation or paraphrase of the relevant 
criminal statutes (18 U.S. C., sees. 202 and 1914) are repeated in this 
table. 

From the materials summarized in table II, it appears that 8 execu- 
tive de ‘partments and a number of constituents of executive depart- 
ments, 15 of 31 independent agencies studied, and the Federal Hous- 
ing Administration, both prohibit the ace eptanc e of gifts from private 
persons under specified circumstances and cite or paraphrase at least 
1 of the 2 relevant statutory provisions. On the other hand, 2 execu- 
tive departments and 7 of the independent agencies appear to do 
neither. 

What is more, the regulations submitted by 10 executive depart- 
ments and a number of constituents of executive departments, plus 
those of 12 of the independent agencies and the FHA, implement a 
statutory prohibition against the making of a gift or present to a 
superior by an agency subordinate, or its acceptance.’ 


Tas LE II.—Agency regulations with respect to gifts, gratuities, bribes, etc. 


A. EXECUTIVE DEPARTMENTS 


| Citation, quo- 








Prohibition of gifts Obligation | tion of para- 
from— | toreport | Reference | phrase of 18 
attempted | to social U. 8. C., sec: 
eget erty en Sell gift or amenities | BG 
| | | bribe | 
Outsiders | Subordi- | | 202* 1914 
nates 
ws _ ~ -| | a 
Ee eee a x Ech tube dase ee islssrt. ac. 25 eas 
CT eee x x : Seiad w bah ccnnie p 
Internal Revenue Service_______- x besa ndnivaciat at x | w p p 
SII adi baudosatthciacactiibane Ds cedliiiuiacteiee ep mecenansae|asnasase ep 
U, 6rionst Gaerds. sc. s.3:.... x hs Si sstpoct etc. Site ein Ab ees itadadeks Seale 
I aiken ct can hike atin ll in teres Rael i A a nal ee 
BEUNG Fitba nS inknea wh eel tss x x x | ipatslodeteade p p 
Quartermaster Corps. --.----.--- ; ae ee x w q q 
See sees... SY "Sis e. ae oteeaoneece ty ree ae ha Ste 
Chemical Corps_...-.....-.....-- x ies 6pi eck x w SENS a er 
Corps of Engineers--- _- Sie Elie ia aa Pda se ta cM Se : ; 
Bureau of Ordnance_-.-_---.--.--- RS acres k-” * Bid. hehe deen Pag lit ¢ 
Surgeon General]__.........------- Ti. s dedelidte ache nhaddoni denier aueabiicda aU hi ccesiribls 
Bureau of Finance..-...........-.- i... koethacsenued te he Peipwicaeh 
Navy..s--4--2 pot x x x w P SG! ep 
Bureau of Statements and Ac- | | 
ON eis 0s oh abs el dad. secenuniosccatns DS detain itl uth gi Dylhkinkone | q | q 
Bureau of Civilian Personnel. --.--|-........-..|--....------ I seas a asl TES Hird, P 
Contract Audits Manual_- Cn nd ogg ea on ere ee | Jee q ee 
Mile PONS og $858 sich sdad- nnn x x x | we i = 
Justice _. pines ede Bananas x x Sccsecatieiesed pel aapirn ices oS Ey Ae 
Post Office_ Bd castle ticks oliecdik bbdwl x ES Ce sLikehaOnaadht eT ® 
a eee See x I ee q 
Agriculture- eee I ett ete all = sssan ec nom ng  one men mae Sgmpaeamtrae Oat seen oad Seemed Tekiisahines 
Commerce __ ‘ ; x | EPMA, eRe tee ee eee ene ee Pe ee ep cp 
Business and Defense Services 
Administration (NSA) __-- x x camellia a aii kad cnet cep | cp 
Civil Aeronautics Administration. x x Se aaleida ate we | ep cp 
Maritime Administration _- J x Ber st. 68 Seo ee cp | ep 
8. Patent Offies:...-...-.....-.. x De i a ee ee cp cp 
Relea ci).dih 420.40 bec nn Gb dda kee) Ad cienh darn |scieeb tame | » di eee 
Wage, Hour and Public Contracts 
te a aie oe geaces cal SE ae eneenene Ww | ep cp 
Health, Education, and Welfare __--_.- x Ri NGS. ished ecendete cp | ep 


See footnotes at end of table, p. 37. 


183 R. §. secs. 1784, 5 U. S. C., see. 113 (1952): “No officer, clerk, or employee in the United States 
Government employ shall at any time solicit contributions from other officers, clerks, or employees in the 
Government service for a gift or present to those in a superior official position; nor shall any such officials 
or clerical superiors receive any gift or present offered or presented to them as a contribution from persons 
in Government employ receiving a less salary than themselves; nor shall any officer or clerk make any 
donation as a gift or present to any official superior. Every person who violates this section shall be 
summarily discharged from the Government employ.” 
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TABLE II.—Agency regulations with respect to gifts, gratuities, bribes, ete.—Con. 
B. INDEPENDENT AGENCIES 














| | Citation, quo- 
Prohibition of gifts | Obligation | tion of para- 
from— to report | Reference phrase of 18 
attempted | to social U.S. C., see.: 
bBo. gift or amenities 
bribe | | | 
| Outsiders | Subordi- 202* | 1914 
nates | 
| 
Atomic Energy Commission x x yet waae ee nee sagan ep cp 
Bureau of the Budget ; Ba - Aghdaccabeuts bond asain Bh Se bepabet ae ep cp 
Central Intelligence Agency e 8}. od cercuaeebeaad ep cp 
Civil Aeronautics Board _- x x Stk DSdewdd e ep ep 
Civil Service Commission : x Ts ae x phere eat ill € eid oaitiedi 
Council of Economic Advisers : ; Sadasdkaduee S15 tes ee eo cape ep cp 
Farm Credit Administration : x B + 10 bsnss5nkeee Son bpbnitunnhid idan gates hess. 
Federal Civil Defense Administration x Ey. o-slsadeakaeenna ete Roneinmaae p 
Federal Communications Commis- | | 
sion . sleseplithennoaes x x S aciutneenen diab Oe Oe ei Ee le 
Federal Deposit Insurance Corpora- 
tion oe , ivehny nak op ebebhes oe bedhe aie icles Sbbbeeinhod4abenlleiedede 
Federal Mediation and Conciliation 
Service x Bi hctwtendétee OE fe ep 
Federal Power Commission x x x Ww a ae 
Federal Trade Commission x x ae tee eee € p p 
General Services Administration. _-___- E  \ feaeeendasea x aceasta p Pp 
Housing and Home Finance Agency Rae thea aac ieee t cp ep 
Federal Housing Administration x 


Indian Claims Commission. . i sei thant i tte . 
Interstate Commerce Commission x Segoe eam os e 
National Labor Relations Board_- 
National Mediation Board 
National Security Council ___- 


didahihet bakit bc tice dea coletaaes ep ep 
Office of Defense Mobilization habe Me sce  lnointindabeckninidinneteen hii taba ae c 
Operations Coordinating Board_____-__|_--- alccnmee eee eto Deane cual os 
Railroad Retirement Board x PRs 177 ( Bihitinde bh hecaceeeetee ote ica By 
Renegotiation Board __- x oo x w ep 
Securities and Exchange Commission. S ) RW a w RIBS AB 
Selective Service System ial nasa co Sd ai sparen eel aan eimerrs in tips at thaliana inca aa aed aie 
Small Business Administration _ -- x ad x ain ete , / p 
Tennessee Valley Authority~--__--.__- Si.10 lissedeatedeeti-csdsdnes 6 p 
U.S. Information Agency -- x x ea eatcalhe tear an cep 
U. 8. Tariff Commission : é Shas S ok nnckbancwdhsedtalstde: cena atcel nbsp haabhe tauckeson esate 
Veterans’ Administration. __--_- x x x 


* Material on sec. 202 was not specifically requested. 


Note.—x= provision found; w= warning against acceptance of amenities; e=exception made for amenities; 
q=statute quoted; c=statute cited; p=statute paraphrased. 


The armed services and the Internal Revenue Service, among de- 
partmental establishments, and five of the independent agencies plus 
the FHA submitted evidence of a requirement that employees report 
crimes and suspicion of crimes, including suspected attempts at 
bribes, and in some instances gifts. 

Separate references to the acceptance of social amenities, primarily 
of a restrictive or warning character, appear in the regulations of six 
executive departments and/or their constituents. Ten independent 
agencies also include such references, but these are primarily of an 
exemptive character. 

A few of the significant substantive characteristics of these various 
provisions may next be noted. 
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(1) PRINCIPAL PROHIBITIONS OF THE ACCEPTANCE OF GIFTS FROM 
PRIVATE PERSONS 


Regulatory provisions against the acceptance of gifts are framed in 
terms either of the identity or intent of the donor, the tendency of 
the gift, or both. Thus, the agencies variously prohibit the accept- 
ance of gifts from (a) persons who do business with the agency; (b) 
persons with whom the employee transacts official business; (c) per- 
sons who could be affected by the employee’s performance of official 
duty, and (d) persons who offer the gift in hope of achieving an ad- 
vantage in their dealings with the agency. Further, a number of 
agencies couch their proscriptions in terms of the tendency and ap- 
pearance of the gift as influencing official action. Moreover, several 
agencies combine two or more of these criteria. 

From table II], below, which summarizes the incidence of the fore- 
going criteria in the principal materials submitted, it appears that 2 
executive departments and 12 independent agencies, including the 
FHA as an independent agency, proscribe the acceptance of gifts 
from persons who transact business with the agency; 6 executive de- 
partments and 6 independent agencies prohibit acceptance of gifts 
from persons with whom the employee has official relations; 2 execu- 
tive departments, the Foreign Service of the Department of State, 
and 1 independent agency outlaw donations from persons who could 
be affected by the employee’s performance of duty; and 3 Depart- 
ments and 2 independent agencies make the test whether the donor 
intends to influence the employee or hopes for advantage from the 
agency. Where official business relationship with the agency or the 
employee is the test, moreover, 2 executive departments and 4 inde- 
pendent agencies include potential and prospective, as well as exist- 
ing relationships. Further, 3 Departments and 6 independent 
agencies prohibit gifts capable of inuflencing performance of duty or 
capable to being interpreted as influencing such performance. Fin- 
ally, it appears that 5 Departments and 4 independent agencies 
combine 2 or more of the foregoing criteria. In 5 such instances, 
this has the effect of making the prohibition broader than it would 
be if only 1 criterion were used. In the other 4, it narrows the 
prohibition by proscribing only such gifts as satisfy 2 or more 
criteria. For the most part, the term “gift” is used without qualifi- 
cation or is defined broadly. The table indicates, however, that in 
four instances the regulatory material specifies gifts that are ‘un- 
usual,” “valuable,” or “significant or substantial.”’ 
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TABLE III.—Criteria used by agencies in the prohibition of acceptance of gifis from 


private parties 














A. EXECUTIVE DEPARTMENTS 
j | | { 
| | Donor | 
| Donor | Employee! could be | Donor 
| does | transacts | affected | seeks ad- Gift | 
business | official by em- vantage | tends or | Qualifications 
with | business | ployee’s |in dealing|appears to} on gift 
agency | with | perform- | with | influence 
| donor ance of agency | 
duty | | 
State... : ; heal saiea int Aeliiaioene 
Foreign Service_ a oo ee 
TINS 255k cua x ass . abe hele eS 
Army... . 1X 1X 
Navy..-.- xX : a 
Air Force. 23x ai 3X 
Justice__ oz 3X 
Interior. xX , » 
Commerce ‘X ‘xX ‘ 4X 
Labor... _. 1X 1X 
Health, Education, and Welfare x 
B. INDEPENDENT AGENCIES 
Atomic Energy Commission xX 
Bureau of the Budget xX 
Central Intelligence Agency --.- | baal xX } 
Civil Aeronautics Board 23 X 3X | “Unusual,”’ 
Civil Service Commission. ___- xX . 
Farm Credit Administration. X 
Federal Civil Defense Administra- x 
tion. 
Federal Communications Commis- xX 
sion. 
Federal Mediation and Conciliation xX 
Service. 
Federal Power Commission.-. 1X ix “*Valuable.’’ 
Federa! Trade Commission. xX | | 
General Services Administration_. 7X 4 
Housing and Home Finance Agency 1X 1X 
Federal Housing Administra- = 
tion. 
Interstate Commerce Commission - - a “Significant or 
substantial.” 
Office of Defense Mobilization - - xX sinhaintiat 
Railroad Retirement Board... * | x | 
Renegotiation Board... .-. 12x sss eras tS ssescsas ‘xX | 
Securities and Exchange Commis- x | Ls wrannalllt “Valuable.” 
sion. | | 
Small Business Administration - -- 2X x Ss sieWSactancel al 
Tennessee Valley Authority. -__-- (2) Svactone B 3 : Gait 
U. S. Information Agency... - Pek stds ttaebddadesges a SSebkawtow 
Veterans’ Administration--_-_.--..-- x | i ; 





1 The 1e prohibition applies to gifts meeting either criterion. 
2 Includes future or potential business relations. 

8’ The prohibition applies to gifts meeting both criteria. 
4“* * * any gift * * * which might reasonably be interpreted as tending * * * to influence the per- 


formance of his official duties, from any person whom he may reasonably expect to be affected by the 
performance of his official duties, or with whom he has had or may reasonably expect to have official 
relations.”’ 


The variety which characterizes the foregoing regulatory provi- 
sions does not, in itself, give rise to any adverse conclusion. Some of 
the formulations, however, do require comment. It is believed, for 
example, that a prohibition based solely on the intention of the donor 
of the gift (as in the departmentwide prohibition of the Department 
of State and that of the United States Information Agency) is inade- 
quate. Such a regulation requires the exercise of a judgment as to 
the donor’s state of mind. It permits employees to accept gifts 
irrespective of their source as long as they are not persuaded that 
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influence is intended. At best, it reiterates, but it does not amplify 
the statutory prohibition of bribery 

Second, the criterion by which the prohibition is made to depend 
on the tendency or capacity of the gift to influence or be interpreted 
as influencing the performance of duty, while valid, seems too sub- 
jective to be permitted to be the sole test, and should be used, if at 
all, as an alternative to some test based on the identity of the donor. 

In the latter category of criteria, the fact that the donor can be 
affected by the employee’s performance of duty, though broad, i 
believed to be justified where a more precise formulation is not prac- 
ticable. No preference is here expressed as between the prohibition 
of the acceptance of gifts from persons who do business with the 
agency and gifts from persons with whom the employee transacts 
official business. The latter test is the narrowest and the fairest to 
the employee; the former might perhaps appropriately be reserved 
to use by agencies the great bulk of whose work affects readily identi- 
fiable groups of contractors, litigants, and regulated industries. 

Finally, it is believed that qualifications as to the value, substan- 
tiality, or rarity of prohibited gifts are unnecessary to these regulations 
and could appropriately be omitted. 


(2) PROHIBITION OF GIFTS FROM SUBORDINATE EMPLOYEES TO THEIR 
AGENCY SUPERIORS 


The regulations of 10 executive departments and 12 independent 
agencies, plus FHA, which are shown by table IT to prohibit the mak- 
ing of gifts by subordinate agency employees to, or their acceptance 
by, agency superiors, for the most part quote, cite, or paraphrase 
section 1784 of the Revised Statutes (5 U.S. C., see. 113), which has 
been law since 1870. It is obvious that employees’ interests are 
capable of being affected by the performance of their superiors’ official 
duties, and that the prohibition is aimed at eliminating a potential 
source of improper influence. Though literally requiring summary 
dismissal for a violation, this statute carries no criminal penalty. 
Warning of the offense and penalty in agency regulations seems 
salutary. 

It is noted that the regulations of the Federal Mediation and 
Conciliation Service in this connection understate the provision of 
the statute by providing that “A supervisor should not accept a gift 
from his subordinates which might appear to influence his administrative 
judgment.” ** No such qualification is to be found in the law. 


(3) REQUIREMENT THAT ATTEMPTED GIFTS AND BRIBES BE REPORTED 


Provisions for the reporting of offered gifts and bribes, where they 
occur, vary widely in severity. A strongly-worded regulation of this 
character is found in Circular No. 70 of the Quartermaster General 
of the Army, which reads in pari, as follows: 


It is the responsibility of all QMC personnel to report all 
gifts or offers of gifts made by contractors or persons repre- 
senting contractors, whether in the form of money, payment 
of expenses such as meals or hotel bills, food, clothing, 
appliances, etc., and whether such gifts or offers are made to 


134 Emphasis supplied. Compare R. 8., § 1784, quoted in the preceding note. 
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them or to other Quartermaster Corps personnel. The 
report will be made within 24 hours and will be made in 
writing directly to the commander of the installation or 
activity to which the individual is assigned or, in appropriate 
cases, to the Quartermaster General direct. Failure by aay 
person receiving such an offer or gift, or having information 
that such a gift has been accepted or offered, to submit such a 
report will be * * * be a basis for disciplinary action. 
[Emphasis in original.| 


Navy and Air Force procurement personnel are subject to similar 
mandatory reporting requirements. That of the Navy defines fraud 
to include the offer of or payment of bribes and the offer of or giving 
of gratuities, and requires employees to report frauds immediately. 
Air Force procurement personnel are required to report if they 
believe that the offer of a favor or gratuity may constitute attempted 
bribery. 

Among the independent agencies, the General Services Administra- 
tion requires that “Gifts or favors offered shall be returned or declined 
and the immediate superior of the intended recipient shall be immedi- 
ately advised of the incident,” and the Federal Housing Administra- 
tion makes acceptance of or failure to report a prohibited gift the 
subject of disciplinary action. 

Other regulations cited to this classification are couched in more 
general terms, simply requiring the exposure of corruption, or the 
reporting of irregularities, crimes, and frauds. 


(4) PROVISIONS RELATING TO SOCIAL AMENITIES 








The regulatory materials display a curious disparity in adminis- 
trative attitude toward the social relations between Government 
employees and the private persons with whom they transact Govern- 
ment business. Several departmental establishments, notably the 
Armed Services (with respect to procurement employees), the Treasury 
Department and its Internal Revenue Service, and the Wage-Hour and 
Public Contracts Division of the Department of Labor, have regula- 
tions warning employees against the dangers of undue social involve- 
ments and the attendant acceptance by them of favors and amenities, 
however trivial in value. The regulation of the Wage-Hour Admin- 
istrator warrants quotation: 
Acceptance of gratuities 
Every law-enforcement agency experiences occasions 
when its representatives, in the course of their work, are 
offered gifts or services. Objects of little material value, 
accepted in good faith as a mere courtesy, have been con- 
strued by observers as evidences of an improper relationship 
between an employer and employees of the Divisions. The 
employee who permits himself to accept cigars, lunches, or 
other ‘‘courtesies’”’ subjects the Divisions and himself to such 
judgment. 

In anticipation of such situations and to save employees 
from the necessity of explaining such incidents, the Admuinis- 
trator has established a definite rule that no gift, gratuity, or 
special personal service, such as the purchasing of an article 
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Several independent agencies likewise warn against undue involve- 
ment, through frequent or expensive entertainment, with persons 
with whom the employees transact official business. 
hand, seven of the independent agencies mention social amenities 
solely for the purpose of excluding or exempting them from the pro- 


hibition against gift taking. In several cases, the exemption is based 
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at a discount not allowed the general consuming public, shall 
be accepted by any employee of the Divisions from persons 
with whom he comes in contact in the course of his official 
duties. Articles or materials purchased by an employee of 
the Divisions shall be purchased through the usual channels 
open to the general consuming public in order to avoid the 
appearance of using his position for the purpose of obtaining 
some personal advantage or gain. 

Simple and direct reference to this definite rule of the 
Administrator will avoid all possible embarrassment to em- 
ployees and the Divisions. 


in part upon the embarrassment thought to attend on a refusal. 


Of interest in this connection is the following regulation of the 
Department of the Air Force, found in the pamphlet “‘Do’s and Don’t’s 


for All Air Force Personnel Associated with Procurement”’: 


III. GRATUITIES 


26. DON’T accept from contractors or potential contrac- 
tors gifts, entertainment, or favors, no matter how inconse- 
quential, of a character that may create a sense of personal 
obligation. Acceptance of any gift or favor, however small, 
will not only embarrass the Air Force but may subject you 
to loss of your position and criminal prosecution. The fact 
that you are not directly involved in a procurement matter 
does not justify your acceptance of a gratuity, inasmuch as 
mere acceptance, regardless of the circumstances, may sub- 
ject you to the penalties described above. 

27. DON’T permit gifts or gratuities to be made by 
devious means, as through friends or to members of your 
family. 

28. DO report any instances coming to your attention indi- 
cating a contractor or his authorized representative is habitu- 
ally offering gifts or other gratuities. 

29. DO return every gratuity, however, small, immediately 
after first notifying your immediate superior. Any offer of 
a gratuity should likewise be brought immediately to the 
attention of your immediate superior. 

30. DON’T engage in after-business hours and social 
relationships with contractors or their representatives, in- 
asmuch as you may be placed in an embarrassing position. 
There are, however, situations and conditions where the 
acceptance of social amenities from a contractor may be 
appropriate. For example, it is considered unobjectionable 
and in the interest of the Air Force from a public relations 
standpoint to (1) attend dinners or banquets sponsored by 
industrial associations where contractors’ representatives 
and Government personnel are invited; (2) occasionally 








On the other 
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accept lunch or dinner at a contractor’s plant where personal 
payment is impossible or embarrassing; (3) attend functions 
sponsored by defense contractors to inaugurate the opening 
of a new plant, tests of new aircraft, and the like. Do bring 
this requirement periodically to the attention of subordinates, 
and insure that contractors are aware that the Air Force may 
terminate a contract when it is determined that gratuities 
were offered or given by the contractor to any Air Force 
— or employee. 

DON’T accept or arrange for discounts for employees 
or gor sm at a business establishment, where this may place 
you and the Air Force in an embarrassing position. 

32. DON’T speak lightly or in derogatory terms of the 
Federal laws or Air Force policy regarding the giving and 
acceptance of gratuities. It is a serious matter of great 
concern to the public and to the Air Force, which deserves 
a serious and dignified attitude from each of us. 

33. DO remember that, in your relations with industry, 
no body of regulations can cover all possible situations and 


that there is no final substitute for good individual judgment 
and integrity of purpose. 


Although both enjoining against undue social involvement, on the 
one hand, and encouraging acceptance of specified types of social 
amenities, on the other, the foregoing regulation lucidly delineates 
permissible from impermissible conduct.* Nevertheless, it is believed 
that exemptive provisions justifying the acceptance of amenities from 
persons transacting business with the Government are of questionable 
value. Their inevitable tendency is to invite exploration of the 
boundaries of ethical practice and, thus, to derogate the principle 
that even the appearance of undue involvement is to be avoided. 


B. Prouwieirion or ConFuiicTinG Private Business INTERESTS AND 
ACTIVITIES, AND RESTRICTIONS ON OuTsIDE EMPLOYMENT 


The principal sources of conflicts of interest in Federal employment 
are the private business interests and activities of Government em- 
ployees, including their outside employment. This is an inherently 
difficult area to regulate. Pursuit of private business interests is the 
, of citizens, generally, and should not be foreclosed to office- 
10lders except where its indulgence would constitute unfair taking or 
giving advantage of office. What is “fair,’”’ moreover, is not suscep- 
tible of precise or objective formulation, but is a function of the inter- 
play of conscience and judgment. Furthermore, any substantial 
uniformity of statutory or regulatory prohibitions in this area is pre- 
cluded by the wide variations in scope and character of the functions 
which the agencies and their employees perform, as evidenced by the 
number of special statutes designed to guard against specific abuses 
and dangers to which particular categories of Government employment 
are peculiarly vulnerable. 

Three of the general conflict-of-interest statutes, sections 281, 283, 
and 216 of title 18 of the United States Code, bear directly upon the 


138 The material on gratuities and amenities submitted by the Civil Aeronautics Administration of the 


Department of Commerce also points in both directions, warning against social involvement and exempting 
gifts from friends of long standing. 
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problem under discussion. Section 281, it will be recalled, principally 
prohibits Government employees from accepting compensation for 
services rendered private parties before Federal agencies in matters in 
which the United States is directly or indirectly interested; section 283 
principally prohibits them from prosecuting claims against the United 
States; and section 216 prohibits payment to or acceptance by a 
Government employee of anything of value for procuring or aiding in 
the procurement of a Government contract. (Note that these stat- 
utes are directed against activities, as distinguished from interests. A 
fourth general conflict-of-interest provision, section 434 of title 18, 
assumes the existence of conflicting financial interests without refer- 
ence to the legitimacy of their acquisition or tenure, and operates to 
disqualify Government employees from representing the United States 
in transactions with the business entities in which they are interested. 
Implementation of this statute and the principle which it embodies 
will be considered in subpart C.) 

Federal agencies have not only implemented the principles which the 
foregoing statutes are designed to vindicate, but have also expanded 
those principles, conformably with the following much-quoted dictum 
of the Attorney General of the United States: 


Apart from statute, there are certain principles of fair 
dealing which have the force of law and which are applicable 
to all officers of the Government. A public office is a public 
trust. No public officer can lawfully engage in business 
activities which are incompatible with the duties in his office. 
He cannot, in his private or official character, enter into en- 
gagements in which he has, or can have, a conflicting per- 
sonal interest. He cannot allow his public duties to be 
neglected by reason of attention to his private affairs. (See 
United States v. Carter, 217 U.S. 286, 306.) Such conflicts of 
interest are not tolerated in the case of any private fiduciary, 
and they are doubly proscribed for a public trustee (40 Ops. 
Atty. Gen. 190). 


The present section classifies the diverse regulatory materials of the 
agencies bearing on private business interests and activities of em- 
ployees, and indicates some of the techniques of control to which the 
agencies resort. Table IV, below, shows the extent to which the sub- 
mitted materials reflect agency regulation of conflicting private busi- 
ness interests and activities (1) by general prohibitions of (a) use of 
office, title, or confidential information for private gain; (6) ‘‘specula- 
tion’; and (c) unauthorized disclosure of confidential information; 
and (2) by restrictions upon conflicting (a) financial interests, (6) finan- 
cial transactions, and (c) outside employment. Again to facilitate 
comparison, the data bearing on regulatory references to or summari- 
zation of the relevant general statutes (secs. 281, 283, and 216) are 
repeated in table IV. 
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TaBLe IV.—Incidence of agency regulations governing private financial interests 
and activities of employees 


-State . 
Foreign Service_.- 
Treasury -- 
Bureau of Customs 
Internal Revenue Service___- 
U. 8. Coast Guard. 
Army. al 
Quartermaster Corps-- 
Signal Corps 
Chemical Corps 
Corps of Engineers 
Bureau of Ordnance 
Navy...... . 
Bureau of Statements and Ac- 
counts 
Civil 
Air Force 
Justice. _.. 
Post Office 
Interior 
Geological Survey 
Bureau of Land Management 
Bureau of Mines 
Bureau of Indian Affairs 
Reclamation Service 
Agriculture 
Commerce 
Business and Defense Services 
Administration (NSA) 
Civil Aeronautics Administra- 
tion 
Maritime Administration 
U. 8. Patent Office 
Labor 
Wage-Hour and Public Con- 
tracts Division 
Health, Education, and Welfare 
U. 8. Office of Education 
Office of Vocational Rehabili- 
tation 


Bureau of Federal Credit | 


Unions a 
Public Health Service 


See footnotes at end of table, p. 46. 
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TaBLe IV.—/Incidence of agency regulations governing private financial interests 
and activities of employees—Continued 


B. INDEPENDENT AGENCIES 





General prohibition of— Other restrictions | Quotation, cita- 
of— tion, or para- 
phrase of title 
18, sec.: 
Use of 
office, Unau- 
title, or thorized | Private 
confi- disclo- | financial | Outside | * 


| dential | Specu-| sure of | interests | employ- 


























| infor- lation confi- | ortrans-| ment 281 | 283 | 216! 
| mation dential | actions 
| for infor- 
private mation 
gain 
Atomic Energy Commission__----- x SP eect ge Ke ‘++ déwandcceds ep cep cp 
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Civil Service Commission _-_------ x SSR x me He ese 
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Securities and Exchange Commis- | | 
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Small Business Administration ___-| a: Os avedienes -~ x | 
Tennessee Valley Authority_..----| xX a x » 
U.S8. Information Agency ---.-.-.-- x 2x x a 
Veterans’ Administration___.....-- xX oe x xX 
| | 














1 Material on sec. 216 was not specifically requested. 
2 Excludes “‘bona fide investment.”’ 
3 Applies to speculation that might interfere with duty or bring discredit to the agency. 


NotTEe.—q= quoted; c=cited; p= paraphrased. 


(1) GENERAL PROHIBITIONS OF ABUSE OF OFFICE, SPECULATION, AND 
UNAUTHORIZED DISCLOSURE OF CONFIDENTIAL INFORMATION 


Not fewer than 7 executive departments and 21 independent 
agencies are shown in table IV, to have promulgated regulations which 
prohibit the use of office, title, or confidential information accruing 
from office for private profit. This provision, insofar as it relates to the 
misuse of specially entrusted information, overlaps the other two 
categories of general prohibitions which this table presents. The 
first of these, a prohibition of “speculation,” reflected in the agency- 
wide submissions of 7 executive departments, 10 independent agencies, 
and several constituents thereof appears to trace its origin to a letter 
dated April 22, 1937, in which the President of the United States 
requested the Civil Service Commission to take steps to inform all 
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officials and employees of the Government that speculation on their 
part or in their behalf in corporate stocks or bonds or in commodities 
is contrary to Government policy. The President said: 


I believe it to be a sound policy of the Government that 
no officer or employee shall participate directly or indirectly 
in any transaction concerning the purchase or sale of 
corporate stocks or bonds or of commodities, for speculative 
purposes, as distinguished from bona fide investment 
purposes. Engagement in such speculative activities by any 
officer or employee, whether under the competitive civil 
service or not, should be among the matters considered by 
the heads of departments and establishments and by the 
Commission in passing upon questions concerning his quali- 
fications for retention or advancement. 


It will be noted that an exception is made in the President’s letter in 
favor of “bona fide investment.’”’ The distinction between speculation 
and investment is commonly drawn in terms of the time lapse between 
purchase and sale. Presumably, however, the purpose of the inter- 
diction against speculation on the part of Government employees is 
not so much to prohibit short-term, as distinguished from long-term, 
financial transactions, as to safeguard the public against unfair 
advantage taken by persons who exploit the financial value of con- 
fidential information which they hold, as it were, in trust. If this is so, 
the exemption of “bona fide investment” appears inadvertently to 
condone an investment made on the basis of inside information, 
provided only that the purchase is held, and not promptly sold. 
In fact, however, investments by Government employees, irrespective 
of their long-term or short-term character, would appear to conflict 
with ethical principles if they either result from confidential official 
information, or tend to create a bias in the performance of official 
duties. The regulations of a number of the agencies use or paraphrase 
the language of the President’s letter, including the exemption of 
investments. Others, however, provide explicitly that investments, 
as well as speculative purchases and sales, are not to be made on the 
basis of information that comes to the employee as the result of his 
employment, nor if they can affect the objective performance of his 
duties. 

Noted in this connection is the new regulation promulgated on 
March 27, 1957, by the Department of Justice, pursuant to sugges- 
tions made by the Antitrust Subcommittee as a result of investigation 
of the activities of certain Department officials.“* After exempting 
“bona fide investment” from the ban on speculation, the new Justice 
Department regulation adds the following two significant paragraphs: 


No officer or employee of the Department shall make per- 
sonal investments in enterprises which he then has oa 
reason to believe will be involved in decisions to be made by 
him or which may otherwise create any conflict in the 
proper discharge of his official duties. 

No officer or employee of the Department shall engage, 
directly or indirectly, in any personal business transaction or 
186 See Department of Justice Release of March 29, 1957. A letter from the Attorney General to the chair- 
man of the subcommittee, released the same day, stated in part: ‘“‘I wish to express my appreciation to 


you for your assistance, and that of your staff in this matter because, after investigation = the Antitrust 
Subcommittee, you first recommended our study of this matter which has resulted in today’s action.” 
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arrangement which accrues from or is based upon his official 
position or authority or upon information which he gains 
because of such position or authority.* 


The quoted passage seems well designed to apprise employees of the 
character of objectionable financial transactions. 

On the other hand, the adequacy of the regulations of the Depart- 
ment of Agriculture and the Farm Credit Administration '* with 
respect to speculation is open to question. These regulations read: 


No employee of the Department [no officer, employee, or 
agent of the Farm Credit Administration or any corporation 
under its supervision] shall participate directly or indirectly 
in any transaction concerning the purchase or sale of cor- 
porate stocks or bonds, commodities, or other property for 
speculative purposes if such action might tend to interfere 
with the proper and impartial performance of his duties or 
bring discredit upon the Department [Farm Credit Adminis- 
tration or any such corporation]. Employees are not pro- 
hibited by this paragraph from making bona fide investments. 
When an employee is uncertain as to whether a contemplated 
transaction is prohibited by this paragraph, he should consult 
his immediate superior. {Emphasis supplied.] 


The quoted regulations not only preserve the exemption in favor 
of investment, but also further narrows the prohibition imposed in 
the President’s letter, by limiting it to situations in which speculation 
might interfere with the performance of duty, or reflect on the agency. 
The objective of preserving confidential information from private 
exploitation is lost sight of in this regulation. 

Agency prohibitions against the divulgence of confidential informa- 
tion as distinct from its use for private profit, appear mainly to 
implement Federal criminal statutes protecting the confidentiality of 
classified defense material and of commercial or economic data 
filed with the Government.” A third important type of unauthorized 
divulgence affects the security of agency operations—the so-called 
agency “leak,” involving premature disclosure of agency action, 
disclosure of tentative positions taken by individual commissioners 
on questions sub judice, and the like. Only a few quasi-judicial ™ 
and procurement ™ agencies expressly prohibit this kind of abuse, 
judging by the materials submitted. The full extent to which other 
agencies have similar rules cannot be determined from the material at 
hand, but it is believed that a regulation of this kind would be appro- 
priate to most, if not all the agencies. 

137 A further provision of the new Justice Department regulation is discussed in subpart C below. 
1388 A more specific provision in the material submitted by the Farm Credit Administration is limited to 
the prohibition of speculation in agricultural commodities, or products, or in contracts relating thereto, or 


in interests in associations engaged in handling such commodities or products. (See 18 U.S. C., sec. 1902.) 
139 KE, g., 18 U. S. C., sec. 798 (1952). 
46 E. g., 18 U.S. C., sec. 1905 (1952); 50 App. U. 8. C., sec. 1955 (e) (1952), 26 U. S. C., see. 7213 (1952) 
141 Including the Federal Communications Commission, the Federal Power Commission, and the Inter- 
state Commerce Commission. 


Sen Including those of the Armed Forces, the General Services Administration, and the Renegotiation 
oard. 
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(2) GENERAL RESTRICTIONS ON OUTSIDE EMPLOYMENT AND ACTIVITIES 


Table V, below, somewhat particularizes the material in table IV, 
to indicate the character of agency restrictions on employee interests 
and activities. The generally worded restrictions on outside employ- 
ment and activities whose incidence in the materials is recorded by 
note 1 in table V are here tabulated in descending order of the fre- 
quency of their appearance. The employment or activity is pro- 
hibited if it 











| Executive | Independent 
| department agency 
ile acne oie ——— ele tid | 
| | 
1. Tends to conflict with duty or the capacity for impartial performance--_-- 10 17 
2. Impairs efficiency in performance of official duties_- acide 8 18 
3. Involves use of official information to the detriment of the serv ice- 7) 16 
4. May give rise to criticism or embarrassment of the agency. 6 | 16 
5. Involves use of Government time, personnel, or facilities.___ 5 | 6 
6. May be construed as official action. i 3 4 | 5 
7. Involves written discussion of agency polici ies 3 | 4 


The agencies cited to note 1 all use two or more of the foregoing 
formulations. 


TaBLeE V.—Character of restrictions on private financial interests, transactions and 
employment 


A. EXECUTIVE DEPARTMENTS 
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See footnotes at end of table, p. 50. 
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TaBLe V.—Character of restrictions on private financial interests, transactions and 
employment—Continued 


B. INDEPENDENT AGENCIES 
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1. Restriction stated in general terms. 
2. Restrictions on interests or activities with or involving persons with whom the employee transacts 
Government business or subject matter under agency regulation or supervision. 


3. Prohibition of discussion of future employment with person with whom employee transacts Govern- 
ment business. 


4. Prohibition of transactions between employee and agency. 

5. Clearance required for all activities or interests. 

5a. Clearance required for teaching, speeches, writings. 

5b. Clearance required for private practice of profession (or prohibition thereof). 

5c. Clearance required for agency transaction in which employee is interested. 

6. Report required of existing or anticipated private employment, or potentially conflicting interest. 


‘ 7. Certificate required periodically with respect to private employment and potentially conflicting private 
nterests. 


7a. Certificate of interests required of experts and consultants only. 


(83) RESTRICTIONS RELATED TO OFFICIAL FUNCTIONS 


The restrictions cited by note 2 in table V are somewhat more 
specific; they relate the prohibition to some aspect of the official 
business of the agency or employee. Although varying widely, all 
these restrictions fall into one or more of the following categories: 

(1) Employees must not work for, transact personal business 
with,’ or hold financial interests in persons or entities with 
which they or the agency transact official business, or which are 
subject to regulation or supervision by the agency; 

(2) Employees must not deal in the subject matter of the 
agency’s regulatory jurisdiction; '* and 

(3) Employees must refrain from pursuit of callings peculiarly 
related to the agency’s functions.’ 

These safeguards, which either implement existing law or vindicate 
ethical principles apart from statutory sanctions, go to the very heart 

143 FE. g., State, Agriculture, Wage-Hour Division of Labor, Health, Education, and Welfare, Federal, Civil 
Defense, Federal Power, Interstate Commerce, Renegotiation Board, Securities and Exchange, Tennessee 
Valley, and Veterans’. 

4 FE. g., Internal Revenue, Army, Navy, Farm Credit, Tennessee Valley, and Veterans’ Administration. 
Fr “46 E. g., Army, Navy, Justice, Civil Aeronautics Board, Civil Aeronautics Administration, Federal 
Communications, Federal Power, Interstate Commerce, Securities and Exchange. 


46 E. g., Interior, Internal Revenue, Patent Office, Atomic Energy, Housing and Home Finance. 
“7 E, g., Air Force, Post Office, Social Security. 
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of the conflict of interest problem. Without attempting to judge the 
adequacy of these agency rules, it may be noted that their incidence 
is high, affecting at least some activities and relationships of em- 
ployees of not fewer than 12 executive departments and 15 inde- 
pendent agencies or constituents. It also appears from table V (note 
3) that 2 executive and 2 independent establishments include in 
their regulations a salutary prohibition against the discussion of future 
employment with persons with whom the agency employee is trans- 
acting official business. This type of regulation is appropriate in all 
cases in which the employee’s position and authority are such that his 
performance of duty may affect the interests of the person with whom 
he deals. It merits wider adoption among procurement and quasi- 
judicial agencies. Also identified in table V (note 4) are a number of 
instances in which regulations prohibit transactions between the em- 
ployee and his agency. 


(4) CONTROL DEVICES 


Table V further reflects the fact that the agencies have adopted a 
number of devices for controlling the private activities and interests 
of their employees which may give rise to conflicts of interest. These 
include mandatory preclearance with agency superiors of all or some 
outside employment or activities (notes 5, 5a, and 5b), mandatory 
notification of intention to engage in such activities (note 6), and 
mandatory periodic certification to the agency by the employees that 
they are engaged in no activities of a specified kind, or that they have 
no financial interests of a specified kind, except those listed in the 
certification (note 7). 

It may be noted that the Department of the Treasury, the Foreign 
Service of the Department of State, and the Wage and Hour Division 
of the Department of Labor require the preapproval of all outside 
employment on the part of all their employees, as do six of the inde- 
pendent agencies. In addition, substantially all outside business 
transactions and interests of employees of the Foreign Service of the 
State Department and overseas employees of the United States 
Information Agency are subject to advance agency approval.’ 
Preclearance of teaching, lecturing and writing is required in the 
agencywide regulations of 4 executive departments and 7 
independent agencies or constituents (note 5a). Moreover, the 
private practice of professions, primarily of law and medicine, are 
either prohibited or subjected to mandatory preclearance by 4 execu- 
tive departments or establishments and 3 independent agencies or 
constituents (note 5b). 

As note 6 in table V discloses, the less rigorous requirement of 
notification of an agency superior is imposed with respect to employ- 
ment and prospective employment by 5 independent agencies, and 
with respect to financial interests and transactions by 3 executive 
departments and 3 independent agencies. 


48 Department of the Interior, Civil Aeronautics Administration, Atomic Energy Commission, and 
Securities and Exchange Commission. 


149 A provision unique to the Farm Credit Administration requires preclearance of an agency transac- 
tion in which an employee is interested. 

1® The regulations of 6 executive departments and 6 independent agencies reflect implementation of 
Executive Order No. 9367 (August 4, 1943, 8 F. R. 11017), which prohibits Government officials from 
instructing applicants for civil service and Foreign Service examinations. 








52 FEDERAL CONFLICT OF INTEREST LEGISLATION 


In addition, the maritime administration in the Department of Com- 
merce, the Wage-Hour and Public Contract Divisions of the Depart- 
ment of Labor, and the Office of Vocational Rehabilitation in the 
Department of Health, Education, and Welfare, as well as the Rene- 
gotiation Board and all components of the Housing and Home 
Finance Administration require their employees periodically to certify 
to the agency that they engage in no outside employment except that 
certified. The regulations of the Office of Education and the Office 
of Vocational Rehabilitation in the Department of Health, Education, 
and Welfare, those of the Maritime Administration in the Depart- 
ment of Commerce, as well as those of the Civil Aeronautics Board, 
the General Services Administration, and the Housing and Home 
Finance Administration and its components impose a similar require- 
ment of periodic certification with respect to potentially conflicting 
financial interests or transactions. In a few additional instances, 
reflected by note 7a in table V, the agencies impose certifics ation 
requirements with respect to the interests and relationships of experts 
and consultants, alone. 

The submitted materials afford no basis for choosing among the 
various methods which agencies have adopted to control conflicting 
interests and activities on the part of their employees. The variety 
of these techniques, moreover, is no cause for undue concern, but 
may stem from the need for administrative flexibility. A study of 
the practical experiences of the agencies under each of the several 
devices reflected in the materials, and of the experiences of agencies 
that impose little or no control beyond mere admonition could, how- 
ever, prove most instructive, 


C. PrRouIBITION OF OFrFicIAL ACTION IN THE PRESENCE OF 
DisQuALIFYING INTEREST 


The principle that a Government employee shall not hold interests 
or engage in activities which conflict with his performance of duty 
has an important corollary. This requires that if the employee’s 
duties should unforeseeably call for transactions with, or reeommenda- 
tions or decisions affecting a business entity in which he has an inter- 
est, he is disqualified from acting and should be relieved. Statutory 
expression of this requirement is found in section 434 of title 18 of the 
United States Code, which provides: 


Whoever, being an officer, agent, or member of, or directly 
or indirectly interested in the pecuniary profits or contracts 
or any corporation, joint stock company, or association, or 
of any firm or partnership, or other business entity, is em- 
ployed or acts as an officer or agent of the United States for 
the transaction of business with such business entity, shall 
be fined not more than $2,000 or imprisoned not more than 
2 years, or both. 


In appraising the manner in which the agencies implement the fore- 
going rule, differences in agency functions must be borne in mind. 
The regulations of agencies whose employees do not deal with the 
public or affect the interests of private parties may require little more 
than mere reference to the ethical precept involved. Regulatory 
bodies, the impact of whose work is limited to a particular industry,’ 


181 FE. g., the Federal Communications Commission, the Civil Aeronautics Board. 
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may find that effective enforcement of a prohibition against the 
acquisition of interests in that industry will sufficiently obviate viola- 
tions of the principle underlying section 434, On the other hand, 
general procurement '” and enforcement '* agencies, which deal with 
and affect the interests of a broad class of contractors and litigants, 
so that the financial interests which their employees ought to forgo 
cannot be identified in advance, may require a specific regulation. 

Table VI, below, shows which agencies have submitted regulatory 
material prohibiting their employees from taking official action which 
would affect persons or organizations in which they have an interest, 
and affords some general characterization of the types of rules and 
control techniques employed. To enable comparison, the data reflect- 
ing quotation, citation, or paraphrase of section 434 of title 18 are 

eated in this table. 

t may be noted from table VI that 8 executive departments and 
a number of constituents of executive departments and 12 inde- 
pendent agencies and constituents have rules requiring that employees 
be disqualified from official duties affecting entities in which they have 
interests. In addition, the rules of the same executive departments 
and of 4 of the independent agencies amplify the concept ‘“‘trans- 
action of business’’ in defining the prohibited activity, and those of 
7 executive departments and 10 independent agencies amplify the 
concept of disqualifying ‘financial’ or “pecuniary” interest. The 
Departments of the Treasury and of the Army, as well as the Civil 
Aeronautics Board, stress divestiture of the conflicting interest. 
Moreover, 4 executive establishments and 6 independent agencies or 
constituents impose a requirement of reporting or periodic certifica- 
tion as to potentially conflicting interests. 


TaBLeE VI.—Prohibition of official action in the presence of disqualifying interest 
A. EXECUTIVE DEPARTMENTS 














} Quotations, 
Character of rule, | citations, or 
if any paraphrases 
| of title 18, 
| sec. 434 
State: Foreign Service-..................- add ds dsnbadsecedl puted te Of PE lila d 5a Sepak aids 
FN gin cndenecvanien cape eheakigedeientewaieedinal meade I I aa igh k caters ee eee 
Darvehial Cente 2 ie) Oe ce B66. ddodnndwduccen ndintnwa Soa 
Internal Revenue Service_...................-.- wibib a steen atinp peli Dipr katie ~ diving gsc) Dea adibitiaes teil 
EEE CENT SIE = = on oat. ac cccaae anna banienbubiarsinundebaanes 11 ama ‘ ep 
Defense. ___.- clielite Dittea inns hs dats deere iri lil een ia BC Ae See cp 
Army. .-...-- we pick asada dh dookcletetrecte chub 1, 3, 4,5 p 
Quartermé aster C ‘orps. op ge ~<7o> <cenneeungnab arene egt- sae — a ‘ q 
ARE CSO an Oo scan Sid ieletieen nb daanagete ener madee aadabaeknorne Pek how ae q 
Bureav of Ordnanes..-- 2-5... -4545- sss sens geene te wtncasss--e--] 1, 6 ae q 
Navy..-.-.- cian snaiiienanesdieaiaceeiia ia alinanic arid 8S Ms MR ae oa sneeas nih ep 
Civilian personnel _- itathididensidathtbladseddmwe saan sewed BL isd tin atutialet | qa 
AP TE a ececih vakasnet Sears aiatinita delet tial cei Meaea ame dld ee | a eee p 
FORD. ec atescecnc incites Se le ee iaekesai ee p 
Pont CC 4 iim cn 0055554454 h seth seh 4k 5h4e sikh oie ad ele pl aibeichdetnen aie MAdb bib owwcne 
Interior : $899 <actnandtieeeneshastinuns dedtdasremnatiia eal nent goalie q 
Agricuiiess..22 2.00515.0.2.5 pedaseeebabLibbhdudsadtieboeddda souk gids) TpBy/ Sie wanna deden cep 
OOM IIIS 3 053s tao ck is hs apere pep beri anaes ne tebed 1, 3,4 lait ep 
a and Defense Services Administration (NSA)_---------- S Rpt de ae odeaess cp 
Civil Aeronautics Administration. ._....-...--....------------ PEO) 424 ei..265! cp 
Pi eritineie AiG rath. sao Sk i cdaddsdctaveninbe nest 1, 3,4 is ep 
Bike UO BE ten El ne eleiees renee agll he Maren nee e bee ep 
Labor: Wage, Hour, and P ublie Contracts Division _- oe Seas | Pme ae ep 
Health, Education, and Welfare ¥4 wahs'ad 53) 3,8, Gees cp 





See footnotes at end of table, p. 54. 


182 KE. g., the Armed Services, the General Services Administration. 
18 EK. g., the Department of Justice, the Internal Revenue Service, the Federal Trade Commission. 
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TaBLe VI.—Prohibition of official action in the presence of disqualifying 
interest—Continued 


B. INDEPENDENT AGENCIES 








| 








| Quotations, 
Character of rule, | citations, or 
| if any | paraphrases 
| of title 18, 
| sec. 434 
a3 he 
Atomic Energy Commission... -......__.-.....---.----------.-22-2-.- Py geet Lect el! uw ep 
Bureau of the Budget. .---- ; a stabbiatal snc SE COE re Ajad ep 
Central Intelligence Agency - ba iaq de eran hase aeateeeenes BrGbacccear pees ep 
Civil Aeronautics Board-_- both fish BELO RES. Be PRIS S102 3 ep 
Civil Service Commission __- : adh cidatained retain AU Akos cidamiedane i le ee ear nthecnnenba tends 
Council of Economic Advisers. ------.----.---- Jonnie cae tte ae aknee nat ep 
i Ce I ainsi ots owen pon s'n ode tn4h 4edsdth~sb6o bea Ob - be $5 4i59- ee 
Federal Civil Defense Administration Li pana aa | p 
Federal Communications Commission..---.---...-..-.----------------]---1.-.- J 
Federal Deposit Insurance Corporation - 
Federal Mediation and Conciliation Service - : : rhea ; 
Federal Power Commission -- ---- .- Met lsicakiy=-t a 4 2 Spi Augsse.--! ho SMSPES CELL LCE i 
Federal Trade Commission. cculeane . ee ie 
General Services Administration - - - --- edt LU RL BERL p 
Housing and Home Finance Agency. -- ssa areidia aise Rae seceded ae aE he cp 
Federal Housing Administration -- -- ---- : ie 40 ee: : 
Public Housing Administration -._.........--. melts. 15a ds~1 24 A 
Indian Claims Commission __- : ; : FA kweenee sae Reece eh ks 
Interstate Commerce Commiission.----._........--....----------------- Mes iiadtédcnek Sit 
Ls west dip nauk eh ia niginn atadhiinebeg el eae al a 
National Mediation Board ___--- 7 ehh thss FES eR .t eres 
National Security Council___--- a x § Jun beste ob acs hae cp 
Office of Defense Mobilization. eee weasaotepe econ! Ay Cb bennnsens5anupl ec 
Operations Coordinating Board. --- bi npc idan cabeed eh a Bnig zane Paid nt bee beaaots shilecabecbatdcls 
Railroad Retirement Board_-.--__-----_-- os ssi iat elie inine eomcnanala DS an alien dl ot cae saiebmieitred: aA 
Renegotiation Board -- -- : RSet ae icant ep 
Securities and Exchange Commission... _....-....-...--------------..- OOO Be ti chan debhdihinsiieaide 
Selective Service System - ; =. nen e said Ende erah id daeeee ied 2a noah ei eee an tied 


Small Business Administration .___-- J AA. 21h o4ik ELE < 33 his | Soklewee 


Tennessee Valley Authority-- a i lead) = 
U. 8. Information Agency. ol :. UF ten eats BUS eS ene 
8. Tariff Commission - ; énbbtgatesSt4exes8s op cheek 
aaa Administration -. Sins cicsicmminanin eee 


U. 


1 
2 
3 
4 
5. 
6 
No 


. Has a disqualification rule. 

. No separate rule, but see table 5 

. Ampilifies ‘transaction of busine ass.” 

. Amplifies “‘directly or indirectly interested in the pecuniary profits or contracts.’ 
Stresses divestiture. 

. Requires reporting or periodic certification as to potentially conflicting interests. 


OTE.—q=quotes; c=cites; p=paraphrases. 


The most recent implementation of the disqualification principle to 
be adopted by an executive department is that issued by the Depart- 


ment of Justice on March 27, 


1957, in response to suggestions made 


by the Antitrust Subcommittee." This provision reads as follows: 


This is an indispensable requirement. 


No officer or employee of the Department who owns any 
stocks, bonds, or other financial interest in any enterprise 
shall participate in or make a decision on behalf of the De- 
partment concerning that enterprise. In any case in which 
an officer has such an interest he shall immediately dis- 
qualify himself from acting, in writing, and inform his supe- 
rior of the reasons for his disqualification. He shall take no 
action in any such matter unless authorized to do so unde1 
the conditions prescribed by the Attorney General. 


It would be entirely inappro- 


priate for investigative and prosecuting officials to bear the burden of 
proceeding against a business enterprise in which they have an in- 
vestment, and thus to be subjected to a conflict between self-interest 
and integrity. 


14 See note 136, supra. 
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Another significant policy statement on disqualification in the pres- 
ence of interest is the memorandum issued by the Secretary of Defense 
to the Secretaries of the military departments, under date of January 
28, 1953. Captioned “Conduct of Personnel Assigned to Procurement 
and Related Activities,’ this memorandum has become part of the 
procurement regulations of the armed services. After stressing the 
principle underlying section 434 of title 18, it declares that procure- 
ment personnel are disqualified from having ‘ ‘any dealings of any 
kind”’ for or in behalf of the Department, with any business interest 
in which they have any financial interest, and adds that: ‘‘While a 
conflict of interest, as defined by the law, is a matter of fact in a par- 
ticular case, even if a technical conflict does not in fact exist, 1t is 
desirable to ayoid the appearance of a conflict of interest from a 
public-confidence point of view.” 

By emphasizing the avoidance of appearance of conflict of interest 
and by enjoining the total disqualification of interested employees 
from representing the Government, this regulation has the effect of 
broadening the statutory prohibition with respect both to the concept 
of transacting business and that of disqualifying interest. Other regu- 
latory expansions of these concepts will next be summarized. 


(1) TRANSACTING BUSINESS 


The most detailed articulation of the kind of official action from 
which employees are disqualified by interest is found in the regula- 
tions of the Department of Commerce, which provides that interested 
employees shall not “participate in or attempt to influence in any 
way, directly or indirectly, any official transaction, or negotiations 
relating thereto, or decisions which affect chiefly” the person or 
entity in which they have the interest. The Central Intelligence 
Agency and the National Security Council employ similar phraseology. 

The Department of Agriculture, in addition to adverting directly 
to the prohibition of section 434, provides that interested persons 
shall not be assigned to regulatory or investigational work affecting 
enterprises in which they are interested. 

Other proscriptive language includes “acting in any official 
matter,” ' “participating in” an official matter,”* “participating in 
deliberation upon or determination of any question,” '” and “taking 
final action with respect to any matter,” “* affecting an enterprise in 
which the employee is interested. 


(2) SCOPE OF DISQUALIFYING INTEREST 


The regulations of the Department of Commerce also contain the 
most detailed characterization of the scope and character of the dis- 
qualifying interest. ‘They prohibit official action affecting— 


any private person or organization (1) by whom [the em- 
ployee] has been employed or with whom he has had any 
substantial economic interest within two years prior to the 
time of such transaction of business, (2) with whom he has any 


188 Department of Health, Education, and Welfare, Federal Power Commission, Securities and Exchange 
Commission. 

1% Public Housing Administration. 

187 Farm Credit Administration. 

168 General Services Administration. 
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substantial economic interest at the time of such transac- 
tion or decision, or (3) with whom he has arranged or is ne- 
gotiating for subsequent employment or business relations . . . 


Similar language is used in the regulations of the Central Intelligence 
Agency and the National Security Council. The Department of 
Agriculture states its rule in terms of a “financial or other’ interest, 
and the Department of Health, Education, and Welfare inveighs 
against official action vis-a-vis close friends and relatives. Past em- 
ployment or financial relationships figure in 3 agency disqualifications; 
family interests in 4; and prospects of future employment in 3, in 
addition to those above noted. 


D. Restrictions on Activities oF ForMER GOVERNMENT Em- 
PLOYEES AND ON RETIRED OFFICERS OF THE ARMED ForRCES 


(1) FORMER EMPLOYEES 


Appraisal of agency regulations affecting the activities of persons 
who have left the Federal service requires a brief review of the statutes 
operative in this area.’ In 1872, Congress made provision to protect 
the Government against the unfair advantage that might accrue to 
former Federal employees from their utilization of inside information 
and influence in the prosecution of claims against the United States by 
declaring that it should— 


not be lawful for any person appointed or an officer, clerk 
or employee in any of the departments, to act as counsel, 
attorney, or agent for prosecuting any claim against the 
United States which was pending in either of said depart- 
ments, while he was such officer, clerk, or employee, nor in 
any manner, nor by any means, to aid in the prosecution of 
any such claim, within two years next after he shall have 
ceased to be such officer, clerk, or employee (5 U.S. C., see. 
99). 


Problematic aspects of this enactment appear on its face. First, 
in light of the ruling '” that disqualification does not depend on the 
claim’s pendency in the ex-employee’s own department, but applies 
to claims pending in any department during his employment in one of 
them, the thrust of the prohibition is extremely broad. Second, a 
number of limitations restrict the effectiveness of the statute: it 
provides no criminal penalty; it applies only to ‘“‘claims against the 
United States” as that term may be defined; and its impact is re- 
stricted to departmental employees and departmental claims.'* In 
this latter respect, moreover, its application has been further limited 
by exclusion of the armed services.'™ 

In response to protests concerning the breadth of some of the 
exemptions and exclusions from section 99, Congress, in 1948, enacted 
a criminal statute, which provides that— 


Whoever, having been employed in any agency of the 
United States, including commissioned officers assigned to 
duty in such agency, within two years after the time when 
159 See generally parts I and II, pp. 33-41, 56-60. 
160 20 Op. Atty. Gen. 695 (1894). 


161 25 Op. Atty. Gen. 6 (1903); 40 Op. Atty. Gen. 294 (1943). 
162 By section 113 of the Renegotiation Act of 1951, as amended (50 U. S. C. App., sec. 1223 (supp. 1952)). 
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such employment or service has ceased, prosecutes or acts 
as counsel, attorney, or agent for prosecuting, any claim 
against the United States involving any subject matter 
directly connected with which such person was so employed 
or performed duty, shall be fined not more than $10,000 or 
imprisoned not more than one year, or both (18 U.S. C., see. 
284). 


Here, again, certain limitations in scope may be noted. The 
prohibition reaches only those claims in connection with which he 
might have special knowledge or influential contacts. It is limited 
to 2 years, ignoring abuses of confidence that might occur after 
expiration of that period. Finally, as in the case of section 99, it 
applies only to “claims against the United States.’”” There is no 
prohibition against performance of representative services in connec- 
tion with other Government-related matters—even matters on which 
the ex-employee may have worked during his Government employ- 
ment, 

Prior to any judicial determination as to the scope of the term 
“claim against the United States,’’ a number of the agencies adopted 
a narrow view, holding that the prohibition of section 284 applied 
only to demands on the Government for money or property.'“® The 
Department of Justice, alone, held to the contrary. In a memoran- 
dum dated August 27, 1953, and addressed to all United States 
attorneys, the Attorney General declared in part: 


(1)t is the position of the Department that the statute 
prohibits any former employee of the Federal Government, 
for a period of 2 vears after leaving Government service, 
from representing any nongovernmental interest in any 
matter whatsoever, “involving any subject matter directly 
connected with which such person was so employed or performed 
duty,” in which the United States is interested, directly or in- 
directly, whether as a party, as an enforcement agent, or other- 
wise 164 


This’ pronouncement by the Nation’s chief law enforcement officer 
has been adopted in the regulatory promulgations of a number of the 
agencies. In a criminal proceeding, however, this view of the 
statute has been rejected in favor of a narrow construction which 
limits “claims against the United States” to demands against the 
Government for money or property,'® and this holding has found 
reflection in the regulations of at least two agencies.'” 

Parts I.and II of the present study recommend and H. R. 12547 
embodies amendment of present section 284, which would not only 
enact a broad prohibition of representation in matters as to which the 
ex-employee had responsibility while employed, but would remove 


163 Treasury Department memorandum of February 16, 1952; National Production Authority, August 
27, 1951; Defense Department memorandum entitled “Scope and Applicability of Conflict-of-Interest 
Statutes,’”” Op. J. A. G. A. No. 210-85, December 10, 1928; Op. J. A. G. N. No. 19520112, July 12, 1952. 

16 Emphasis supplied. 
165 Departments of the Navy and the Air Force, the Civil Aeronautics Administration, the Federal 
Mediation and Conciliation Service, the Housing and Home Finance Administration and its constituent 
agencies. 

166 United States v. Bergson, 119 F. Supp. 459 (D. C. D. C. 1954); also see United States v. 679.19 Acres of 
Land, 113 F. Supp. 590 (1958). 

is? Thus, the regulations of the Department of Agriculture, although prohibiting ‘‘unethical’’ post- 
employment representation, indicate that the term ‘‘claim against the United States’’ has been given a 
narrow judicial construction. The promulgations of the Navy Department also note the Bergson case 
holding. 
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the present 2-year limitation applicable to the prohibition of breaches 
of confidence, and would, in addition, prohibit all ex-employees from 
appearing in any agency proc eeding: for 2 years.'"® Meanwhile, the 
extent to which the administrative rules and regulations of the 
agencies occupy the field lying between the broad “and the narrow 
reading of “claims against the U Tnited States” and otherwise implement 
the relevant ethical principles remains to be examined. A variety 
of techniques is employed. Many agencies lay down rules to govern 
representation by former Government employees in proc eedings 
and negotiations under the agency’s supervision, sometimes coupled 
with a “requirement for submission of an affidavit or other writing 
designed to disclose any existent disqualification. Others admonish 
their employees to refrain from carrying on agency business with 
persons who, by virtue of former agency employment, are or may be 
disqualified from dealing with the agency. 

Table VII, below, summaries the relevant materials.'” To enable 
comparison, data showing quotation, citation, or paraphrase of 
section 284 of title 18 and section 99 of title 5 are repeated here. In 
appraising the data, it should be borne in mind that section 99 has 
no application to the independent agencies nor, at present, to the 
armed services; that neither section 99 nor section 284, under current 
judicial interpretation, has application to agencies which do not 
process or deal with claims for money or property against the Govern- 
ment; and that the principle underlying these statutes is, in any 
event, inapplicable to agencies which do not deal with or directly 
affect the interests of private persons. 

On the other hand, if the underlying principle with respect to post- 
employment breaches of confidence and postemployment trading on 
influence does have any significance in the operations of a particular 
agency, the judicial construction which has been given the statutory 
expression, “‘claim against the United States,’”’ and the 2-year limita- 
tion contained in the statutes combine to render regulatory ampli- 
fication peculiarly necessary. Mere citation of the criminal statutes 
inadequately protects the ethical precept involved. Nevertheless, 
table VII reveals that a number of agence _ although they cite, quote, 
or paraphrase section 284 or section 99, or both, have no amplifying 

regulations governing poste ployment. iiggemeeneuaiti in agency 
proceedings not constituting ‘‘claims,” or in proceedings taking place 
more than 2 years after termination of employment. 

It may be noted, however, that those agencies which do have 
exclusory regulations uniformly deal with agency proceedings irre- 
spective of their status as “claims.’’ Further, in the ease of 9 
executive departments or constituents of executive departments and 6 
independent agencies, the rule against postemployment representation 
in agency proceedings as to which the ex-employee performed duty 
or gained information officially is made a lifetime, rather than a 
2-year, disqualification. 

168 See pts. I and II, pp. 58, 59, and Appendix A, infra. 


169 Some of the data included in table VII were not found in materials submitted by the agencies, but 
have been culled from other sources. 
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TABLE VII.—Restrictions on activities of former Government employees 


A. EXECUTIVE DEPARTMENTS 


Quotations, citations, or 
Character of paraphrases of title 18 
rule, if any 





See. 284 Sec. 99* 
State p p 
Board of Passport Appeals 
Treasury p p 
Bureau of Customs 
Defense 
Army 5 p 
Navy la, 7 | ep 
Air Force la, 5,7 cp 
Justice la cep 
Immigration and Naturalization Service 1 
Office of Alien Property 1, 5a 
Post Office 1 
Interior 1,2 | q q 
Agriculture 1,8 ep ep 
Commerce la, 4 | ep | ep 
U. 8. Maritime Commission 1, 2a, 5 
Civil Aeronautics Administration la, 3b, 4,7 ep ep 
Labor 2 ‘ s ep 
Health, Education, and Welfare_. : 
B. INDEPENDENT AGENCIES 
Atomic Energy Commission . i cp 
NG CT I IG io ncn careivaceemendicinichasinipnigen chads en : cp . . 
Central Intelligence Agency cp 
Civil Aeronautics Board ‘ .| 1,3,6 ep 
Civil Service Commission 1 ; ° 
Council of Economic Advisers. _. . bdd iste ep 
Farm Credit Administration ‘ 
Federal Civil Defense Administration p 
Federal Communications Commission__-__--- ‘ Mite teak 
Federal Deposit Insurance Corporation 
Federal Mediation and Conciliation Service 7 p i 
Federal Power Commission aa I 
Federal Trade Commission 1 
General Services Administration 5 
Housing and Home Finance Agency : 5 . cep . 
Federal Housing Administration 
Public Housing Administration 5 
Federal National Mortgage Association 5 


Indian Claims Commission 
Interstate Commerce Commission 
National Labor Relations Board 
National Mediation Board 
National Security Council ep 
Office of Defense Mobilization . 


c Cc 
Operations Coordinating Board ‘ ; . ‘ pen 
Railroad Retirement Board Ke 
Renegotiation Board 2b, 3a Z 
Securities and Exchange Commission 1, 5,6 
Selective Service System 
Small Business Administration _ me : ere 
Tennessee Valley Authority 
U. 8. Information Agency ep 


U.S. Tariff Commission : 1, 3b 
Veterans’ Administration 


*Sec. 99 has no application to independent 


1. Permanently prohibits participation in agency matters, irrespective of its status as a ‘‘claim against the 
United States,”’ by a former employee who worked on or gained information about it in course of his employ- 
ment (unless by specific consent). 
la. Same as 1, with 2-year limit on disqualification. 

2. Permanently prohibits participation in agency matter, irrespective of its status as a “‘claim as 
the United States,” if matter was pending in the agency during the ex-employee’s tenure of office 
by specific consent 


2a. Same as 2, with 2-year limit on disqualification. 
3. Total exclusion from agency proceedings for 6 months after severance of employment (unless by specific 
consent 

3a. Same as 3, with l-year disqualification. 

3b. Same as 3, with 2-year disqualification 

4. Employee 


e 
5, 


igencies or to the Armed Forces. 





instructed not to do official business with former employees who may be ineligible. 
Former employees seeking, within 2 years of severance, to participate in agency proceedings must 
file application or affidavit disclosing facts bearing on eligibility. 

5a. Same as 5, without 2-year limit. 

6. Disqualification applies to persons assisting, assisted by, or sharing fees with ineligible persons, 

7. Regulations quote from Department of Justice Memo No. 40. 

8. Prohibits ‘unethical’ representation. 
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Note may also be taken of regulations modeled on the relatively 
arbitrary or prophylactic prohibition of section 99. No agency 
bases a permanent disqualification from participation solely upon the 
fact that the proceeding (other than a claim) was pending elsewhere in 
the Government at the time of the prospective representative’s 
severance from employment, but permanent disqualification from 
participation in proceedings which were then pending within the 
agency itself is found in the regulations of the Department of the 
Interior, the De ‘~partment of Labor and the National Labor Relations 
Board. 

One executive establishment and three independent agencies 
impose total exclusion from agency practice for periods ranging from 6 
months to 2 years after severance of employment, irrespective of the 
ex-employee’s connection with the particular matter or its pendency 
at the time of his severance. 

The regulations of 3 executive establishments and 1 independent 
agency instruct employees to avoid official dealings with former agency 
employees whose eligibility under the rules is questionable, or require 
referral of transactions involving such persons to higher authority for 
clearance; 4 executive establishments and 5 inde »pende nt agencies 
require former employees who, within 2 years after the severance of 
their employment, wish to practice before the agency, to file applica- 
tions disclosing re Jevant data. 

The regulations of the Treasury Department and those of the Civil 
Aeronautics Board and the Securities and Exchange Commission 
make clear that the disqualification applies as well to persons assisting 
or assisted by, or splitting fees with persons whom the rules render 
ineligible. 

(2) RETIRED OFFICERS OF THE ARMED FORCES 


The impact of conflict of interest statutes and regulations upon 
retired commissioned officers of the Armed Forces of the United States 
is too complex to permit of more than passing consideration in this 
general study. As was indicated in parts I and II '” such retired 
officers, while not on active duty, have been judicially held to be 
“officers of the United States,” within the meaning of section 283 of 
title 18 which prohibits the prosecution of claims against the United 
States by its officers and employees."” 

As a result of this decision, Congress amended both sections 281 
and 283 of title 18 to provide that the general provisions of these 
sections should not apply to retired officers. In each case, however, 
Congress substituted a proviso specifically subjecting retired officers 
to limited restrictions. The pertinent amendment to section 281 
reads as follows: 


Retired officers of the Armed Forces of the United States, 
while not on active duty, shall not by reason of their status 
as such be subject to the provisions of this section. Nothing 
herein shall be construed to allow any retired officer to repre- 
sent any person in the sale of anything to the Government 
through the department in whose service he holds a retired 
status. 


170 P, 31. 
171 Morgenthau v. Barrett, 108 F. 2d 481, OC. A. D. C., 1939, certiorari denied, 309 U. 8. 672 (1940). 
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That enacted into section 283 provides: 


Retired officers of the Armed Forces of the United States, 
while not on active duty, shall not by reason of their status 
as such be subject to the provisions of this section. Nothing 
herein shall be construed to allow any such retired officer 
within two years next after his retirement to act as agent or 
attorney for prosecuting or assisting in the prosecution of any 
claim against the United States involving the department in 
whose service he holds a retired status, or to allow any such 
retired officer to act as agent or attorney for prosecuting or 
assisting in the prosecution of any claim against the United 
States involving any subject matter with which he was 
directly connected while he was in an active-duty status. 


In addition to the restrictions imposed by the foregoing passages 
(i. e., sale of anything to the Government through the department in 
which retired status is held; prosecution of claims against the United 
States involving subject matter directly connected with active duty; !” 
and prosecution of such claims within 2 years after retirement if they 
involve the department in whose service retired status is held), retired 
officers are subject to a number of special statutes affecting their 
entitlement to receive retirement pay. Onesuch statute provides that 
no retirement shall be paid to retired officers of the Regular Army, 
Regular Navy, Regular Marine Corps, Regular Air Foree, Regular 
Coast Guard, Coast and Geodetic Survey, or Public Health Service 
who, within 2 years after their retirement engage in selling any 
“supplies or war materials” to any agency of the Department of 
Defense, the Coast Guard, the Coast ‘and Geodetic Survey, or the 
Public Health Service.”* Another denies retirement pay to retired 
officers of the Regular Navy and the Regular Marine Corps at any 
time during which they are engaged in selling “naval supplies or war 
materials” to the Department of the Navy.!4 

The so-called Dual Employment Act 4° prohibits the appointme nt of 
a retired officer of the Army, Navy, Air Force, Marine Corps, or Coast 
Guard to any civilian Government position if either his retirement pay 
or the pay of the civilian position equals or exceeds $2,500 per yeat 
To this enactment there are numerous exemptions. Another enact- 
ment, the Dual Compensation Act! limits the combined compen- 
sation from civilian Government employment and retirement pay to 
$10,000 per year. This act is also subject to many exceptions. The 
pic ture is extremely complicated as indicated by the fact that some 
35 dual employment and dual compensation statutes are now in effect. 

In this legislative context, the task of the agencies in implementing 
existing law has been arduous indeed. All three military departments 
have issued relevant regulations and have also published guides and 
pamphlets to assist retired and retiring personnel. The Army and the 
Air Force, in addition, require former and retired personnel wishing 

172 Sec, 284 of title 18, in part duplicates with respect to retired officers the prohibition of the second part 
of the quoted ame ndment of sec. 283, for it applies to persons “‘having been employed in any agency of the 
United States, including commissioned officers assigned to duty in such agency.”’ However, sec. 284 im- 


poses only a 2-year postemployment limitation upon the prosecution of employment-connected claims 


against the United States, whereas the prohibition laid on retired officers by sec. 283 with respect to such 
claims has no time limitation. 
1735 U. o vs sec. 59 (c) (supp. 1957). 
174 , 10 U. , sec. 6112 (b) (supp. 1957), 
5U.8. CG , sec. 62 (1952). 
176 ‘s U. 8. C., see. 59 (a) (supp. 1957). 
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to do business with their former agency to file affidavits designed to 
disclose any disqualification. Similar requirement is imposed by 
these agencies and by the United States Coast Guard on retired officers 
in connection with their entitlement to retirement pay. 

The Judge Advocate General of each of the military departments has 
also issued opinions and rulings bearing on the interpretation and 
application of the many applicable statutes. Unfortunately, however, 
neither the regulatory requirements of the three services, nor their 
interpretations of identical or nearly identical enactments have been 
uniform. Of this situation, one commentator has been prompted to 
say: 

Confusion and conflicting service policies confront and 
bewilder retired military officers who seek employment with 
the Government or with private firms doing business with 
the Government. 

One critical problem is that the three service Judge Advo- 
cates disagree on many points of law concerning dual com- 
pensation, dual employment, and conflict of interest. In 
these areas, Pentagon legal authorities say, the three services 
hold ‘almost irreconcilable positions.”’ 

The situation now is such thag a retired officer from one 
service could, under certain circumstances, forfeit his retired 
pay for selling a 10-cent comb to another Military Depart- 
ment, but suffer no penalty for signing a multi-million-dollar 
research and development contract. 

Officers from the other services might be penalized if they 
performed either of these actions. 

Further confusing the retired officers’ problem are con- 
flicting decisions of the courts and Comptroller General, 
both of whom can override retired policies set by the mili- 
tary departments. 

To avoid risking their retired pay and rights, and even stiff 
jail terms, retired military people must place their primary 
reliance upon the decisions of their respective Judge Advo- 
cates. These authorities, in turn, concede they are not quite 
sure of what many of the laws affecting retired people really 
mean. 

As a consequence of this muddled state of affairs, it can be 
expected that the Department of Defense soon will take a 
hand in straightening out postservice employment prob- 
lems for retired military officers. It will not be able to 
achieve complete uniformity among all the services, officials 
say, because some conflict-of-interest laws apply only to one 
service!” 


Without more, the conclusion may be stated that all three services 
do have extensive regulatory material. Although there have been 
differences both in interpretation and in rigor of control by registra- 
tion, there has been no error of omission. 

It may be pertinent to quote from the letter of Senator Lyndon B. 
Johnson, chairman of the Preparedness Investigating Subcommittee 


177 Article in Army Navy Air Force Journal for May 17, 1958, p. 1. 
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of the Senate Committee on Armed Services, in transmitting a report 
made by the subcommittee in May 1957: 


There is transmitted herewith a report of the Preparedness 
Investigating Subcommittee covering the activities of the 
armed services relative to the enforcement of laws prohibit- 
ing conflicts of interest and the use of influence in the obtain- 
ing of defense contracts by former Government employees— 
civilian and military. 

The question is pointed up because, from the military as 
from the other Government departments and agencies, there 
is a steady flow of personnel, civilian and military, into jobs 
in private industry with firms engaged in defense work. The 
subcommittee draws no adverse inferences from this fact 
alone and it is not our intention to single out either the civil- 
ian or military personnel leaving the services as special ob- 
jects of our remarks. At the same time, the subcommittee 
concludes that efficacious administrative safeguards in aid of 
pertinent legislation are essential ingredients of any program 
entirely dedicated to the public interest in economical and 
efficient procurement. 

The subcommittee has made a study of the practices 
employed in executive departments and in the administra- 
tive agencies. In comparison, the Air Force alone emerges as 
having promulgated regulations and registration provisions 
appropriate to the need. On the other hand, the Army 
directly supplements the criminal provisions only through the 
medium of extremely limited registration provisions while 
the Navy has promulgated neither regulations nor registra- 
tion provisions. In addition, there is a lack of uniformity 
among the services in the interpretation of pertinent criminal 
statutes. 

The result is confusion and a lack of conformance to the 
congressional policy for integration of armed services policies 
as enunciated in the National See urity Act of 1947. 

The subcommittee recommends the promulgation by the 
Secretary of Defense of master regulations under the conflict- 
of-interest statutes, said regulations to be applicable to all 
the services.'” 


The present study adopts the recommendation that uniform 
conflict-of-interest regulations be perfected by the Department of 
Defense. Whatever differences in function may justify diverse 
regulation elsewhere in the Government, substantially identical rules 
are necessary for the military departments. It is noted, however, 
that the body of statute law applicable to the armed services may also 
require reconsideration with a view to eliminating redundancies and 
unjustified differences in treatment of the various services.” 

178 Letter of submittal, Investigation of the Preparedness Program, Twelfth Report of the Preparedness 
Investigating Subcommittee of the Committee on Armed Services, United States Senate, Conflict of In- 
terest in the Armed Services (committee print, 85th Cong., Ist sess.). 

17” Recommendations of the present study incorporated in H. R. 12587, 85th Cong., 2d sess., for amend- 


ment of the conflict-of-interest laws affecting retired officers of the Armed Forces, are found in pts. I and II, 
pp. 50, 55-56. 
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E. SumMARY oF Concuiusions With Respect To Existinc AGENCY 
CoprEs AND REGULATIONS 


The foregoing survey of the extent to which the executive depart- 
ments and independent agencies have promulgated regulations, 
instructions, warnings, and codes for the guidance of their employees 
in avoiding conflicts of interest and other ethical lapses, though 
necessarily ‘incomplete, permits of certain generalizations. 

Although it is not possible to say on the basis of the submitted data 
how vigorously the publicized principles, rules, and prohibitions are 
enforced, or how effectively they deter or prevent transgressions, the 
variety of techniques to which many agencies have r resorted be ‘speaks 
both interest and ingenuity. These include the relatively rigorous 
extremes of total prohibition, and of mandatory, periodic, and detailed 
accountability by employees with respect to their transactions, 
activities, and holdings. It is difficult to conceive of an available 
regulatory device that is not used. Withal, there is, in a few agencies, 
a total absence of even admonition, perhaps reflecting overindulgence 
in the presumption of regularity. 

Manifestly, this study cannot ascertain whether the standards of 
ethical conduct are better observed by the employees of agencies 
which have few or lax rules, or by those of agencies whose rules are 
severely restrictive. Any such determination requires an investiga- 
tion of the operation of the agency rules in practice. Only in such 
an investigation will it be possible to arrive at a value judgment with 
respect to the optimum in amount and severity of agency codes and 
regulations, 

Beyond any search for ideal or optimum agency self-regulation, 
however, it is believed that the materials studied indicate the existence 
of a broad area in which governmentwide precepts of ethics should 
operate. Enactment of an overall code of ethics for Government 
employment remains a feasible and, it is believed,'anecessary expedient. 
In conclusion of the present study, therefore, consideration of such a 
code is undertaken in part V, below. 








PART V 


CONSIDERATION OF AN OVERALL CODE OF GOVERNMENT 
EMPLOYMENT ETHICS 


Preceding sections of this study have revealed a number of practices 
related to Government employment which, wholly apart from the 
means taken to prevent or restrict them, are recognized as being 
contrary to the public interest. These practices place a burden on a 
public official’s impartiality in his conduct of official business, tempt 
him to place his private interests ahead of the interests of the Gov- 
ernment, unfairly prejudice members of the public in dealing with 
the Government, and generate distrust and suspicion of the Federal 
service. In order to remove any doubt about the impropriety of 
this type of conduct from the minds of all persons, be they employees, 
officials with administrative responsibility, or members of the general 
public, Congress should enact a code establishing clear and unam- 
biguous minimum standards of honesty and fair dealing in the conduct 
of Government business, and require the vigorous enforcement of this 
code by Government administrators. Such an enactment need not 
be overdetailed. Implementation in response to the needs of particu- 
lar situations may be left to the agencies. Nor should such a code 
provide criminal penalties. Existing laws, whose simplification is 
recommended in parts I and II, will adequately penalize more serious 
offenses. The proposed code should, however, authorize decisive 
disciplinary action for violation, to be administered by agency heads. 

This idea is not new. It was broached at least as early as 1951, in 
a report of a subcommittee of the Senate Committee on Labor and 
Public Welfare headed by Senator Douglas.’® To effectuate the 
recommendations of that report, S. 2293, a bill to establish a code 
for official conduct of officers and employees in the executive branch 
of the Government, was introduced in the 82d Congress. This bill 
would have added a title to the Administrative Procedure Act in 
which specified conduct by Government employees, former Govern- 
ment employees, and persons dealing with the Government is declared 
to be “improper,’’ and in which agency heads are authorized to take 
severe disciplinary action against violators. Although S. 2293 did 
not achieve enactment, its influence is reflected in the regulatory 
materials of a number of the agencies.'* 

The proposals of S. 2293 were revived in the 85th Congress by the 
introduction of H. R. 10631, 10780, and 13322, identical bills whose 
proposals with respect to a code of ethics are reviewed in part III E (2), 
above. These bills were not, however, reported out of committee. 

Enactment by the 85th Congress of House Concurrent Resolution 
175 has been noted in part III E (1), above. Although salutary in 
import, this concurrent resolution is so general and so wholly lacking 
in enforcement provisions that more detailed and positive legislation 

1 See Ethical Standards in Government, note 8, supra, pp. 40-42. 


181 Notably the Securities and Exchange Commission, the Federal Power Commission, the Department 
of Commerce, and the Civil Aeronautics Administration. 
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seems essential. With a few exceptions, the provisions of S. 2293, 
82d Congress, comprise an appropriate basis for a code of ethics for 
the executive branch. 

It is recommended that Congress enact a code of ethics for the 
executive branch of the Government declaring specified acts on the 
part of officers and employees, former officers and employees, and 
members of the general public in dealing with the Government, to be 
improper. The agencies should be authorized to take specified dis- 
ciplinary action upon a finding that such conduct has taken place. As 
a basis for further study, provisions deemed appropriate for inclusion 
in such a code are set forth, below. Some of these provisions overlap 
existing and proposed criminal enactments. Where this is so, the 
code provisions will enable prompt disciplinary action in cases not 
warranting the expense or the severe penalties involved in criminal 
prosecution. 


A. Improrer Conpuct or GOVERNMENT OFFICERS AND EMPLOYEES 


Code provisions affecting officers and employees of the Govern- 
ment in the executive branch should strike at the acceptance of gifts; 
the abuse of office or confidential information in transactions for pri- 
vate profit; the unauthorized divulgence or premature release of con- 
fidential information; the acquisition or retention of interests or en- 
gagement in activities which conflict with duty; and the transaction 
of official business in the presence of disqualifying interest. In 
addition, the code should make clear that officers and employees are 
expected to conduct themselves so that no reasonable suspicion of 
violation of the foregoing precepts can arise. 


(1) ACCEPTANCE OF GIFTS 

Proposed text 

“Tt shall be improper conduct for any officer or employee of the 
executive branch of the Government (1) to accept, directly or in- 
directly, any gift, favor, or service from, or (2) to discuss or consider 
his future employment with, or (3) to become unduly involved, 
through frequent or expensive social engagements with any person 
outside the Government with whom he transacts business on behalf 
of the United States or whose interests may be substantially affected 
by his performance of official duty.”’ 


(2) ABUSE OF OFFICE OR CONFIDENTIAL INFORMATION 


Proposed text 

“It shall be improper conduct for any officer or employee in the 
executive branch of the Government to engage, directly or indirectly, 
in any personal business transaction or private arrangement for 
personal profit, including any investment, speculation, or employ- 
ment, which accrues from or is based upon his official position or 
authority or upon confidential information which he gains by reason 
of such position or authority.” 
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(83) DIVULGENCE OF CONFIDENTIAL INFORMATION 


Proposed text 

“Tt shall be improper conduct for any officer or employee in the 
executive branch of the Government to divulge confidential commer- 
cial or economic information, or confidential information concerning 
the operations of any Government agency to any unauthorized per- 
son, or to release any such information in advance of the time pre- 
scribed for its authorized release.”’ 


(4) ACQUISITION OR RETENTION OF CONFLICTING INTERESTS AND 
ENGAGEMENT IN CONFLICTING ACTIVITIES 


Proposed text 

“It shall be improper conduct for any officer or employee in the 
executive branch of the Government directly or indirectly to acquire, 
or to retain, financial interests, or to engage in private activities or 
employments, which conflict with the impartial performance of his 
official duties.”’ 


(5) TRANSACTION OF OFFICIAL BUSINESS IN THE PRESENCE OF 
DISQUALIFYING INTEREST 
Proposed text 
“It shall be improper conduct for any officer or employee in the 
executive branch of the Government to participate in any manner, 
behalf of the United States, in the negotiation of contracts, the 
making of loans, the granting of subsidies, the fixing of rates, or the 
issuance of valuable permits or certificates, or in any investigation or 
prosecution, which affects chiefly a person (1) by whom he has been 
employed or with whom he has had any economic interest within the 
preceding 2 years, or (2) with whom he has any economic interest or 
any pending negotiations concerning a prospective economic interest.”’ 


(6) APPEARANCE OF VIOLATION 
Proposed text 
“Tt shall be improper conduct for any officer or employee in the 
executive branch of the Government to ‘fail to conduct his personal 
and official affairs in such a manner that no reasonable suspicion or 
appearance of the violation of the foregoing principles can arise.’ 


B. Improrer Conpuct or FormMER OFFICERS AND EMPLOYEES 


Code provisions affecting former officers and employees in the 
executive branch of the Government, including fitired officers of 
the Armed Forces of the United States, should warn against “chang- 
ing sides” by ever participating in a case or proceeding involving a 
subject matter concerning which they had responsibility or acquired 
information while in duty status, and against participating in any 
case or proceeding which involves their own agency within 2 years 
after severance of employment or retirement. 
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(1) PERMANENT PROHIBITION AGAINST “CHANGING SIDES”’ 


Proposed text 

“Tt shall be improper conduct for any former officer or employee 
in the executive branch of the Government, including any retired 
officer of the Armed Forces of the United States, at any time know- 
ingly to represent any person in connection with, or to participate in 
the preparation of any proceeding, contract, claim, controversy, or 
other matter, in which the United States is a party or directly or 
indirectly interested and which involves a subject matter concerning 
which he had any official responsibility or officially acquired con- 
fidential information during the period of his Government employment 
or his active duty.” 


(2) TWO-YEAR PROHIBITION AGAINST PARTICIPATION IN MATTER OR 
PROCEEDING INVOLVING EMPLOYING AGENCY 


Proposed text 

“Tt shall be improper conduct for any former officer or employee in 
the executive branch of the Government, within two years after his 
Government employment has ceased, and for any retired officer of the 
Armed Forces of the United States within two years after his retire- 
ment, knowingly to represent any person in connection with, or to 
participate in the preparation of, any proceeding, contract, claim, 
controversy, or other matter in which the United States is a party, or 
directly or indirectly interested, and which involves any agency in 
which he was employed or assigned to active duty.” 


C. Improper Conpuct or MEMBERS OF THE PUBLIC IN DEALING 
Wire THE GOVERNMENT 


Code provisions affecting members of the public who deal with the 
Government should prohibit such persons (1) from making gifts to, 
discussing future employment of, or becoming unduly involved socially 
with officers or employees who transact Government business with 
them, or whose performance of duty may substantially affect their 
interests; (2) from persuading Government officials and employees to 
divulge confidential information; (3) from unethically employing 
former officers or employees as representatives, and (4) from making 
ex parte representations to agency members or employees regarding 
the issues in contested cases that have been assigned for hearing. 


(1) GIFT GIVING, DISCUSSION OF FUTURE EMPLOYMENT, AND UNDUE 
SOCIAL INVOLVEMENT 

Proposed text 

“Tt shall be improper conduct for any person (1) to give directly or 
indirectly any gift, favor, or service to, or (2) to discuss or consider 
future employment of, or (3) to become unduly involved, through 
frequent or expensive social engagements, with any officer or employee 
in the executive branch of the Government who transacts business 
with him on behalf of the United States, or whose performance of 
official duty may substantially affect his interests.” 
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(2) INDUCEMENT TO DIVULGE OR PREMATURELY TO RELEASE CONFI- 
DENTIAL INFORMATION 

Proposed text 

“It shall be improper conduct for any person to persuade any officer 
or employee in the executive branch of the Government to divulge 
confidential commercial or economic information, or confidential 
information concerning the operations of any Government agency, to 
any unauthorized person, or to release any such information in ad- 
vance of the time prescribed for its authorized release.” 


(3) UNETHICAL EMPLOYMENT OF FORMER OFFICERS OR EMPLOYEES, OR 
RETIRED OFFICERS OF THE ARMED FORCES 
Proposed text 


“Tt shall be improper conduct for any person knowingly to employ 
any former officer or employee of the executive branch of the Govern- 
ment, or any retired officer of the Armed Forces of the United States 
under circumstances which would constitute improper conduct on the 
part of such former officer or employee or retired officer of the Armed 
Forces, within the meaning of B (1) and (2), above.” 


(4) EX PARTE REPRESENTATIONS IN CONTESTED PROCEEDINGS 


Proposed text 

“Tt shall be improper conduct for any party to a contested agency 
proceeding which has been designated for hearing, or his representa- 
tive, or any person on his behalf, to consult with, advise, or make oral 
or written presentation to any ageney member or employee concern- 
ing any question of law or fact involved in the proc eedings, except 
upon notice and opportunity for all parties to participate.” 


D. ADMINISTRATIVE SANCTIONS 


The proposed code should authorize agency heads to take decisive 
disciplinary action, including dismissal of agency employees, disbar- 
ment of representatives, and disqualification of parties, upon a find- 
ing, after notice and hearing, that any such person has engaged in 
improper conduct within the meaning of the foregoing provisions. 
In addition, agency heads should be authorized to require any party 
who is represented by another person in an agency proceeding to cer- 
tify that such representation does not constitute a violation of the 
code. Under regulations to be prescribed by the President of the 
United States, agency heads should be empowered to cancel contracts 
and grants found to have been consumated in violation of the code. 
Adverse findings constituting the basis of disciplinary action should 
be published in the Federal Register. 

Propose d text 
“(a) The head of any agency in the executive branch of the Govy- 
ernment 
“(1) may, after notice and hearing, dismiss any officer or em- 
ployee in his agency upon finding that such officer or caaare 
has violated section A, above; 
‘““(2) may, after notice and hearing, bar the appearance before 
such agency, for such period of time as he deems proper, of any 
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former officer or employee, or any retired officer of the Armed 
Forces of the United States, upon finding that such former 
officer or employee, or retired officer of the Armed Forces has 
violated section B, above; 

(3) may require any person who is represented by another 
person in an appearance before such agency in connection with 
any proceeding or other matter to certify under penalty of per- 
ury that such representative will not, by such appearance, vio- 
{urs section B, above; 

““(4) may, after notice and hearing, bar any person from ne- 
gotiating or competing for any business with his agency, for such 
a period of time as he deems proper, upon finding that such per- 
son has violated section C, above; 

““(5) may, under regulations prescribed by the President of the 
United States, cancel any contract, loan, subsidy, rate, permit, 
or certificate which he finds, after notice and hearing, to have 
been procured as a result of improper conduct as herein defined. 

‘““(b) Whenever the head of any agency exercises the authority con- 
ferred by paragraphs (1), (2), (4), or (5) of subsection (a) he shall fur- 
nish a written statement of his findings to the person concerned and 
shall have such statement published in the Federal Register unless he 
determines that such publication would not be in the public interest.’ 

Appendix B, below, is a draft bill embodying the foregoing recom- 
mendations in the form of an amendment to the Administrative Pro- 
cedure Act. 

E. ConcLusions 


The overall tentative conclusions of the present study are that the 

sxisting conflict of interest and bribery laws should be revised, 
simplified, and coordinated along the lines indicated in H. R. 12547, 
85th Congress, set out in appendix A, and that Congress should fur- 
ther enact a.code of conduct for the executive branch of the Govern- 
ment modeled on the proposals last above presented and set out in 
appendix B. Such enactments, it is believed, will have a beneficial 
effect in raising the ethical standards prevailing in Federal Govern- 
ment employment. These tentative conclusions should be subjected 
to rigorous scrutiny in public hearings to determine the extent of 
their validity and to enable their accommodation to considerations 
that may have been overlooked or inaccurately evaluated. 





APPENDIXES 


APPENDIX A 
Correctep Text or H. R. 12547, 85rxH Cona., 2p Sess. 


A BILL To strengthen the criminal laws relating to bribery, graft and conflicts of interest, and for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) so much of chapter 11 of title 18 of the 
United States Code as precedes section 214 is amended to read as follows: 


CHAPTER 11—Bripery, GRAFT AND CONFLICTS OF INTEREST 
**Sec. 
“201. Bribery of public officials. 
‘202. Bribery of witnesses. 
“203. Compensation to Members of Congress, officers and others, in matters affecting the Government. 
‘204. Practice in Court of Claims by Members of Congress. 
‘205. Activities of officers and employees in claims against and other matters affecting the Government. 
“206. Exemptions; retired officers of the armed forces. 
‘*207. Disqualification of former officers and employees in matters connected with former duties or involving 
former agencies. 
‘208. Interested persons acting as Government agents. 
209. Salary of Members of Congress, Government officials and employees payable only by United States. 
210. Offer to procure appointive office. 
‘211. Acceptance or solicitation to obtain appointive public office. 
‘212. Offer of loan or gratuity to bank examiner. 
“213. Acceptance of loan or gratuity by bank examiner. 
“214. Offer for procurement of Federal Reserve bank loan and discount of commercial paper. 
**215. Receipt of commissions or gifts for procuring loans. 
“216. Receipt or charge of commissions or gift for farm loan or land bank transactions. 
‘217. Acceptance of consideration for adjustment of farm indebtedness. 
**218. Voiding transactions in violation of chapter; recovery by the United States. 


“*§$ 201. Bribery of Public Officials. 


‘For the purpose of this section: ‘bribe’ means money or other thing of value, 
or the promise thereof, and includes, without limiting the generality of the fore- 
going, an emolument, profit, commission, loan, honorarium, advantage, benefit, 
position, employment, or opportunity, and an agreement, check, note, order, 
contract, undertaking, obligation, gratuity, or security for the present or future 
delivery, conveyance, or procurement thereof 

‘“* “public official’ means Member of, or Delegate to Congress, or Resident 
Commissioner, either before or after he has qualified, an officer, agent, or 
employee of the United States in the executive, legislative, or judicial branch 
of the Government, or of any agency, or juror, and 

‘« ‘official act’ means any decision, judgment, verdict, recommendation, 
action, inaction, vote, abstention, attention, or neglect by a public official on 
any question, matter, cause, suit, proceeding or controversy, which may at 
any time be pending, or which may by law be brought before such public 
official in his official capacity, or in his place of trust or profit, or his com- 
mission, sid in committing, collusion in, or allowance or facilitation of any 
fraud on the United States, or commission or omission of any act in violation 
of his lawful duty. 

(b) ‘‘ Whoever, otherwise than as provided by law for the proper discharge of 
official duty, directly or indirectly, gives, offers, or promises any bribe to, or at 
the direction or with the consent of 

‘(1) any publie official or former public official for or because of an official 
act actually or purportedly performed by such public official or former public 
official, or 

‘“‘(2) any person being about to become a public official, with intent to 
influence him in an official act, or 
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(3) any public official for or because of any actual or purported official 
act or the actual or purported influence of such public official on any actual 
or purported official act or with intent to induce such public official to 
influence any Official act; or 

‘““(e) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, 

““(1) for or because of an official act actually or purportedly performed by 
him, or 

‘*(2) with intent or agreement to be influenced in an official act, or 

““(3) being a public official, for or because of any actual or purported 
official act or his actual or purported influence thereon or with intent or 
agreement that he will influenee or attempt to influence any official act, 

directly or indirectly asks, demands, exacts, solicits, seeks, accepts, or agrees to 
receive any bribe, for or to himself or to any person at his direction or with his 
consent 

‘‘Shall be fined not more than $20,000 and three times the amount or value of 
the bribe, or imprisoned for not more than fifteen years, or both, and shall forfeit 
and be disqualified from holding any office of honor, trust, or profit under the 
United States. 

“The offenses and penalties prescribed in this section are separate from and 
in addition to those prescribed in the other sections of this chapter and those 
prescribed in sections 1503 and 1504 of this title. 

**§ 202. Bribery of Witnesses. 

‘“‘Whoever, directly or indirectly, gives, offers, or promises a bribe, as that term 
is defined in section 201 of this title, to or at the direction or with the consent of any 
person for or because of, or with intent to influence the testimony of such person as 
a witness upon a trial, hearing, or other proceeding, before any court, any com- 
mittee of either House or both Houses of Congress, or any agency, commission, 
or officer authorized by the laws of the United States to hear evidence or take 
testimony, or his absence therefrom, o1 

“Whoever, directly or indirectly, asks, demands, exacts, solicits, seeks, ac- 
cepts, or agrees to receive any such bribe for or to himselt or to any person at his 
direction or with his consent, for or because of, or with intent or agreement to be 
influenced in testimony as a witness upon any such trial, hearing or other pro- 
ceeding, or his absence therefrom. 

‘Shall be fined not more than $20,000 and three times the amount of value of 
the bribe, or imprisoned for not more than fifteen years, and shall forfeit and be 
disqualified from holding any office of honor, trust, or profit under the United 
States. 

“This section does not prohibit the payment or receipt of witness fees pro- 
vided by law, or the payment, by the party upon whose behalf a witness is called 
and receipt by a witness, of the reasonable cost of travel and subsistence incurred 
and the reasonable value of time lost in attendance at any such trial, hearing, or 
proceeding, or, in the case of expert witnesses, involving a technical or profes- 
sional opinion, a reasonable fee for time spent in the preparation of such opinion. 

“The offenses and penalties prescribed in this section are separate from and 
in addition to those prescribed in sections 1503 and 1505 of this title. 


§ 203. Compensation to Members of Congress, officers and others in matters 
affecting the Government. 

Whoever, otherwise than as provided by law for the proper discharge ot official 
duties, directly or indirectly receives or agrees to receive, or asks, demands, 
solicits, or seeks, any compensation for any services actually or purportedly 
rendered or to be rendered at a time when he is or was a Member of or Delegate 
to Congress or a Resident Commissioner, either before or after he has qualified, 
or an Officer, agent, or employee of the United States in the executive, legislative, 
or judicial branch of the Government, or of any agency, either by himself or 
another, in relation to any proceeding, contract, claim, controversy, charge, 
accusation, arrest, or other matter in which the United States is a party or directly 
or indirectly interested, before any department, ageney, court martial, officer, 
or any civil, military, or naval commission, or 

Whoever, knowingly, otherwise than as provided by law for the proper discharge 
of official duties, directly or indirectly gives, promises, or offers any compensation 
for any such services, actually or purportedly rendered or to be rendered at a 
time when the person to whom the compensation is given, promised, or offered, 
is or was such a Member, Delegate, Commissioner, officer, agent, or employee 
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Shall be fined not more than $10,000 or imprisoned not more than two years, 


or noth; and shall be incapable of holding any office of honor, trust, or profit 
under the United States. 


**§ 204. Practice in Court of Claims by Members of Congress. 


‘“‘Whoever, being a Member of or Delegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, practices in the Court of Claims, 
shall be fined not more than $10,000 or imprisoned not more than two years, or 


both; and shall be incapable of holding any office of honor, trust, or profit under 
the United States. 


§ 205. Activities of officers and employees in claims against and other matters 
affecting the Government. 


Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as agent or 
attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim otherwise than in the proper 
discharge of his official duties, or receives any gratuity, or any share of or interest 
in any such claim in consideration of assistance in the prosecution of such claim, 
or aids or assists anyone before any department, agency, court martial, officer, 
or any civil, military or naval commission in connection with any proceeding, 
contract, claim, controversy, charge, accusation, arrest, or other matter in which 
the United States is a party or directly or indirectly interested shall be fined not 
more than $10,000 or imprisoned not more than one year, or both. 

Nothing herein prevents an officer or employee from taking uncompensated 
action, not inconsistent with the faithful performance of his duties, to aid or 
assist any person who is the subject of disciplinary proceedings which may result 
in his removal or suspension from a position in the Government, or other penalty, 
or who has been removed or suspended from such a position, to present his defense 
or to be reinstated or restored to duty. 


“*$ 206. Exemptions; Retired Officers of the Armed Forces. 

(1) Sections 203 and 205 of this title shall not apply to any person because of 
his status as a retired officer of the armed forces of the United States, while not 
on active duty, or his membership in the National Guard of the District of 
Columbia, or to any person specially excepted by act of Congress. 

(2) Whoever, being a retired officer of the armed forces of the United States, 
while not on active duty, 

‘“(A) at any time represents any person in the sale of anything to the 
Government through the department in whose service he holds a retired 
status or knowingly acts as agent or attorney for or aids or assists anyone in 
connection with any proceeding, contract, claim, controversy, charge accu- 
sation, arrest or other matter in which the United States is a party or directly 
or indirectly interested, involving any subject matter concerning which he 
had any responsibility while in active-duty status, or 

“(B) within two years after his retirement acts as agent or attorney for 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest or other matter in which the United 
States is a party or directly or indirectly interested, and which involves the 
department in which he holds a retired status— 


‘Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


“*§ 207. Disqualification of Former Officers and Employees in Matters Con- 
nected with Former Duties or Involving Former Agency. 

‘‘Whoever, having been employed in any agency of the United States, including 
commissioned officers assigned to duty in such agency, after the time when such 
employment or service has ceased, knowingly acts as agent or attorney for, or 
aids or assists anyone in connection with any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other matter in which the United States is a 
party or directly or indirectly interested involving any subject matter concerning 
which he had any responsibility while so employed or assigned to duty, or 

‘‘Whoever, having been so employed or assigned to duty, within two years 
after his last such employment or service has ceased, acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, cherge, accusation, arrest, or other matter in which the United 
States is a pa‘ty or directly or indirectly interested, and which involves any agency 
in which he was so employed or assigned to duty, 
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‘Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


**§ 208. Interested Persons Acting as Government Agents. 

‘‘Whoever, being an officer, agent, employee on leave of absence, or member of, 
or directly or indirectly interested in the pecuniary profits or contracts of any 
corporation, joint stock company, or association, or of any firm or partnership, 
or other business entity, is employed or acts as an officer or agent of the United 
States, or any agency for recommending or taking action with respect to any 
individual application to the Government for relief or assistance, on appeal or 
otherwise, made by such business entity, or for negotiating or executing any 
Government contract or in any other manner transacting business with such 
business entity shall be fined not more than $2,000, or imprisoned not more than 
two years, or both. 


**$ 209. Salary of Members of Congress, Government Officials and Employees 
Payable Only by United States. 

‘Whoever receives any salary, or any contribution to or supplementation of 
salary, for or in connection with his services as a Member of or Delegate to 
Congress or a Resident Commissioner, or an Officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch of the Government, 
or of any agency from any source other than the Government of the United 
States, except as may be contributed out of the treasury of any State, county, or 
municipality; or 

“Whoever, whether a person, association, or corporation, pays, or makes any 
contribution to, or in any way supplements the salary of, any such a Member, 
Delegate, Commissioner, officer, agent, or employee— 

‘Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both.” 

(b) Sections 214 and 215 of chapter 11 of title 18 of the United States Code 
are respectively redesignated sections 210 and 211; 

(ec) Sections 216 and 223 of chapter 11 of title 18 of the United States Code 
are repealed; 

(d) Sections 217, 218, 219, 220, 221, and 222 of chapter 11 of title 18 of the 
United States Code are respectively redesignated sections 212, 213, 214, 215, 216, 
and 217; 

(e) Chapter 11 of title 18 of the United States Code is further amended by 
adding at the end thereof the following new section: 


“§ 218. Voiding Transactions in Violation of Chapter; Recovery by the United 
States. 


“The President or, under regulations prescribed by him, the head of the agency 
involved, may declare void and rescind any contract, loan, grant, subsidy, license, 
right, permit, franchise, use, authority, privilege, benefit, certificate, ruling, 
decision, opinion, or rate schedule awarded, granted, paid, furnished, or published, 
or the performance of any service or transfer or delivery of any thing to, by, or 
for any agency of the United States or officer or employee of the United States 
or person acting on behalf thereof, in violation of this chapter, and the United 
States shall be entitled to recover in addition to any penalty prescribed in this 
title, the amount expended or the thing transferred or delivered on its behalf, or 
the reasonable value thereof.” 

2. Sections 281, 282, 283, and 284 of chapter 15 of title 18, section 434 of 
chapter 23 of title 18, and section 1914 of chapter 93 of title 18 of the United 
States Code are repealed: 

3. Section 113 of the Renegotiation Act of 1951 (50 U. 8. C. App., see. 1223 
(Supp. 1952)) and section 190 of the Revised Statutes (5 U.S. C., sec. 99 (1952)) 
are repealed. 
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APPENDIX B 


SueeEsteD Birt Emropyine a Copr or GOVERNMENT 
EMPLOYMENT Eruics 


(85th Cong., 2d Sess.] 


A BILL To implement the criminal laws relating to bribery, graft, and conflict of interest in Government 
employment and to promote ethics in Government 


Be it enacted by the Senate and House of Representatives in Congress assembled, 
That this Act may be cited as the “Government Ethies Act of 1959’. 


TITLE I—DECLARATION OF POLICY 


Sec. 101. It is the purpose of this Act to implement the criminal laws relating 
to bribery, graft, and conflict of interest in Government employment and to 
strengthen the faith and confidence of the American people in their government 
by promoting high moral standards in the conduct of that government through 
the establishment of rules and requirements with respect to the conduct of govern- 
ment officials and employees and other individuals dealing with the government. 


TITLE II—ESTABLISHMENT OF CODE OF OFFICIAL CONDUCT 
FOR THE EXECUTIVE BRANCH 


Sec. 201. The Administrative Procedure Act is amended by inserting before 
section 1 thereof ‘‘Title I’’ and by adding at the end thereof a new title as follows: 


“TITLE II 


“Sec. 101. This title may be cited as the ‘Code of Official Conduct for the 
Executive Branch.’ 

“Sec. 102. It shall be improper conduct for any officer or-employee in the 
executive branch of the government— 

““(a) (1) to accept, directly or indirectly, any gift, favor, or service from, 
or (2) to discuss or consider his future employment with, or (3) to become 
unduly involved, through frequent or expensive social engagements with, 
any person outside the government with whom he transacts business on 
behalf of the United States, or whose interests may be substantially affected 
by his performance of official duty; 

‘“‘(b) to engage, directly or indirectly, in any personal business transaction 
or private arrangement for personal profit, including any investment, specu- 
lation, or employment, which accrues from or is based upon his official position 
or authority or upon confidential information which he gains by reason of 
such position or authority; 

““(e) to divulge confidential commercial or economic information, or 
confidential information coneerning the operations of any government agency, 
to any unauthorized person, or to release any such information in advance of 
the time prescribed for its authorized release; 

‘“‘(d) directly or indirectly to acquire or to retain financial interests, or 
to engage in private activities or employments, which conflict with the 
performance of his official duties; 

“(e) to participate in any manner on behalf of the United States in the 
negotiation of contracts, the making of loans, the granting of subsidies, the 
fixing of rates or the issuance of permits or certificates, or in any investigation 
or prosecution, which affects chiefly a person (1) by whom he has been em- 
ployed or with whom he has had any economic interest within the preceding 
two years, or (2) with whom he has any economic interest, or any pending 
negotiations concerning a prospective economic interest; or 

“*(f) to fail to conduct his personal and official affairs so that no reasonable 
suspicion or appearance of the violation of subsections (a) through (e) of 
this section can arise. 

“Sec. 103. It shall be improper conduct for any former officer or employee in 
the executive branch of the government, including any retired officer of the 
armed forces of the United States, at any time knowingly to represent any person 
in connection with, or to participate in the preparation of any proceeding, con- 
tract, claim, controversy or other matter, in which the United States is a party or 
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directly or indirectly interested and which involves a subject matter concerning 
which he had any official responsibility or officially acquired confidential informa- 
tion during the period of his government employment or his active duty. 

“Sec. 104. It shall be improper conduct for any officer or employee in the 
executive branch of the government, within two years after his covernment 
employment has ceased, and for any retired officer of the armed forces of the 
United States within two years after his retirement, knowingly to represent any 
person in connection with, or to participate in the preparation of any proceeding, 
contract, claim, or controversy, or other matter in which the United States is a 
party or directly or indirectly interested, and which involves the agency in 
which he was employed or assigned to active duty. 

“Sec. 105. It shall be improper conduct for any person 

“(a) (1) to give, directly or indirectly, any gift, favor or service to, or 
(2) to discuss or consider future employment of, or (3) to become unduly 
involved, through frequent or expensive social engagements, with any 
officer or employee of the executive branch of the government who transacts 
business with him on behalf of the United States, or whose performance of 
official duty may substantially affect his interests; 

“(b) to persuade any officer or employee in the executive branch of the 
government to divulge confidential commercial or economic information, or 
confidential information concerning the operations of any government agency, 
to any unauthorized person, or to release any such information in advance 
of the time prescribed for its authorized release; or 

‘“‘(e) knowingly to employ any former officer or employee of the executive 
branch of the government, or any retired officer of the armed forces of the 
United States, under circumstances which would constitute improper conduct 
on the part of such former officer or employee or retired officer of the armed 
forces, within the meaning of Section 103 or 104 of this title. 

“Sec. 106. It shall be improper conduct for any party to a contested agency 
proceeding which has been designated for hearing, or his representative, or any 
person on his behalf, to consult with, advise, or make oral or written presentation 
to any agency member or employee concerning any question of law or fact 
involved in the proceeding, except upon notice and opportunity for all parties to 
participate. 

“Sec. 107 (a) The head of any agency in the executive branch of the govern- 
ment— 

“(1) may, after notice and hearing, dismiss any officer or employee in his 
agency upon finding that such officer or employee has violated section 102 
of this title; 

“(2) may, after notice and hearing, bar the appearance before such 
agency, for such period of time as he deems proper, of any former officer or 
employee, or any retired officer of the armed forces of the United States, 
upon finding that such former officer or employee or retired officer of the 
armed forces has violated section 103 or 104 of this title; 

““(3) may require any person who is represented by another person in an 
appearance before such agency in connection with any proceeding or other 
matter to certify under penalty of perjury that such representative will not, 
by such appearance, violate section 103 or 104 of this title; 

“(4) may, after notice and hearing, bar any person from negotiating or 
competing for any business with his agency, for such period of time as he 
deems proper, upon finding that such person has violated section 105 or 106 
of this title; or 

“(5) may, under regulations prescribed by the President of the United 
States, cancel any contract, loan, subsidy, rate, permit, or certificate which 
he finds, after notice and hearing, to have been procured as a result of 
improper conduct within the meaning of this title. 

“(b) Whenever the head of any agency exercises the authority conferred by 
paragraphs (1), (2), (4), or (5) of subsection (a) he shall furnish a written statement 
of his findings to the person concerned and shall have such statement published 
in the Federal Register unless he determines that such publication would not be 
in the public interest.” 

Sec. 202. Reference in title I of the Administrative Procedure Act (other than 
in sections 1 and 2 thereof) to “this Act” shall be held to refer only to title I of 
such Act, as amended by this Act. References in any other law, or in any rule 
or regulation, in effect prior to the date of enactment of this Act, to the Admin- 
istrative Procedure Act shall be held to refer only to title I of such Act, as amended 
by this Act. 
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APPENDIX C 


PRINCIPAL SECTIONS OF THE UNiTrep States Copre Discussep IN 
Tus Stupy 


1. CONFLICT OF INTEREST SECTIONS 


18 U. S. C., see. 281. Compensation to Members of Congress, officers and others 
in matters affecting the Government. 


Whoever, being a Member of or Delegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, or the head of a department, or 
other officer or employee of the United States or any department or agency 
thereof, directly or indirectly receives or agrees to receive, any compensation for 
any services rendered or to be rendered, either by himself or another, in relation 
to any proceeding, contract, claim, controversy, charge, accusation, arrest, or 
other matter in which the United States is a party or directly or indirectly in- 
terested, before any department, agency, court martial, officer, or eny civil, 
military, or naval commission, shall be fined not more than $10,000 or imprisoned 
not more than two years, or both; and shall be incapable of holding any office of 
honor, trust, or profit under the United States. 

Retired officers of the armed forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of 
this section. Nothing herein shall be construed to allow any retired officer to 
represent any person in the sale of anything to the Government through the 
department in whose service he holds a retired status. 

This section shall not apply te any person because of his membership in the 


National Guard of the District of Columbia nor to any person specially excepted 
by Act of Congress. 


18 U. S. C., Sec. 282. Practice in Court of Claims by Members of Congress. 
Whoever, being a Member of or Delegate to Congress, or a Resident Com- 

missioner, either before or after he has qualified, practices in the Court of Claims, 

shall be fined not more than $10,000 or imprisoned not more than two years, or 


both ; end shall be incapable of holding any office of honor, trust, or profit under the 
United States. 


18 U. S. C., sec. 283. Officers or employees interested in claims against the 
Government. 


Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as an agent 
or attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim otherwise than in the proper 
discharge of his official duties, or receives any gratuity, or any share of or interest 
in any such claim in consideration of assistance in the prosecution of such claim, 
shall be fined not more than $10,000 or imprisoned not more than one year, or 
both. 

Retired officers of the armed forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of this 
section. Nothing herein shall be construed to allow any such retired officer within 
two years next after his retirement to act as agent or attorney for prosecuting or 
assisting in the prosecution of any claim against the United States involving the 
department in whose service he holds a retired status, or to allow any such retired 
officer to act as agent or attorney for prosecuting or assisting in the prosecution 
of any claim against the United States involving any subject matter with which 
he was directly connected while he was in an active-duty status. 

This section shall not apply to any person because of his membership in the 
National Guard of the District of Columbia nor to any person specially excepted 
by enactment of Congress. 


18 U.S. C., sec. 284. Disqualification of former officers and employees in matters 
connected with former duties. 


Whoever, having been employed in any agency of the United States, including 
commissioned officers assigned to duty in such agency, within two years after the 
time when such employment or service has ceased, prosecutes or acts as counsel, 
attorney, or agent for prosecuting, any claims against the United States involving 
any subject matter directly connected with which such person was so employed 
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or performed duty, shall be fined not more than $10,000 or imprisoned not more 
than one year, or both. 


5 U. S. C., sec. 99. Ex-officers or employees not to prosecute claims in depart- 
ments. 


It shall not be lawful for any person appointed as an officer, clerk, or employee 
in any of the departments, to act as counsel, attorney, or agent for prosecuting 
any claim against the United States which was pending in either of said depart- 
ments, while he was such officer, clerk, or employee, nor in any manner, nor by 
any means, to aid in the prosecution of any such claim, within two years next 
after he shall have ceased to be such officer, clerk, or employee. 


18 U. S. C., sec. 434. Interested persons acting as Government agents. 

Whoever, being an officer, agent or member of, or directly or indirectly interested 
in the pecuniary profits or contracts of any corporation, joint stock company, or 
association, or of any firm or partnership, or other business entity, is employed 
or acts as officer or agent of the United States for the transaction of business 
with such business entity, shall be fined not more than $2,000 or imprisoned not 
more than two years, or both. 


18 U. S. C., see. 1914. Salary of Government officials and employees payable 
only by United States. 

Whoever, being a Government official or employee, receives any salary in con- 
nection with his services as such an official or employee from any source other 
than the Government of the United States, except as may be contributed out of 
the treasury of any State, county, or municipality; or 

Whoever, whether a person, association, or corporation, makes any contribu- 
tion to, or in any way supplements the salary of, any Government official or 
employee for the services performed by him for the Government of the United 
States— 

Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both. 


2. EXEMPTIVE PROVISIONS 


Section 113 of the Renegotiation Act of 1951 (50 App. U. S. C., 
sec. 1223), prosecution of claims against United States by former 
personnel: 


Nothing in sections 281 and 283 of Title 18, or in section 99 of Title 5 shall 
be deemed to prevent any person by reason of service in a Department or the 
Board from acting as counsel, agent, or attorney for prosecuting any claim against 
the United States: Provided, That such person shall not prosecute any claim 
against the United States (1) involving any subject matter directly connected 
with which such person was so employed, or (2) during the period such person is 
engaged in employment in a department or the Board. 


Section 710 (b) of the Defense Production Act of 1950 (50 App. 
U.S. C., sec. 2160 (b)): 


(b) (1) The President is further authorized, to the extent he deems it necessary 
and appropriate in order to carry out the provisions of this Act [sections 2061-2062, 
2071-2073, 2091-2094, 2151-2163 and 2164-2166 of this Appendix] and subject 
to such regulations as he may issue, to employ persons of outstanding experience 
and ability without compensation; 

(2) The President shall be guided in the exercise of the authority provided in 
this subsection by the following policies: 

(i) So far as possible, operations under the Act [said section] shall be carried on 
by full-time, salaried employees of the Government, and appointments under 
this authority shall be to advisory or consultative positions only. 

(ii) Appointments to positions other than advisory or consultative may be 
made under this authority only when the requirements of the position are such 
that the incumbent must personally possess outstanding experience and ability 
not obtainable on a full-time, salaried basis. 

(iii) In the appointment of personnel and in assignment of their duties, the 
head of the department or agency involved shall take steps to avoid, to as great 
an extent as possible, any conflict between the governmental duties and the private 
interests of such personnel. 
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(3) Appointees under this subsection shall, when policy matters are involved, 
be limited to advising appropriate full-time salaried Government officials who 
are responsible for making policy decisions. 

(4) Any person employed under this subsection is hereby exempted, with 
respect to such employment, from the operation of sections 281, 283, 284, 434, 
and 1914 of Title 18, and section 190 of the Revised Statutes [section 99 of Title 5], 
except that— 

(i) exemption hereunder shall not extend to the negotiation or execution, by 
such appointee, of Government contracts with the private employer of such 
appointee or with any corporation, joint stock company, association, firm, 
partnership, or other entity in the pecuniary profits or contracts of which the 
appointee has any direct or indirect interest; 

(ii) exemption hereunder shall not extend to making any recommendation 
or taking any action with respect to individual applications to the Govern- 
ment for relief or assistance, on appeal or otherwise, made by the private 
employer of the appointee or by any corporation, joint stock company, 
association, firm, partnership, or other entity in the pecuniary profits or 
contracts of which the appointee has any direct or indirect interest; 

(iii) exemption hereunder shall not extend to the prosecution by the 
appointee, or participation by the appointee in any fashion in the prosecution, 
of any claims against the Government involving any matter concerning which 
the appointee had any responsibility during his employment under this sub- 
section, during the period of such employment and the further period of two 
years after the termination of such employment; and 

(iv) exemption hereunder shall not extend to the receipt or payment of 
salary in connection with the appointee’s Government service hereunder 
from any source other than the private employer of the appointee at the time 
of his appointment hereunder. 

(5) Appointments under this subsection shall be supported by written certifi- 
cation by the head of the employing department or agency 

(i) that the appointment is necessary and appropriate in order to earry out 
the provisions of the Act [sections 2061—2062, 2071—2073, 2091—2094, 
2151—2163 and 2164—2166 of this Appendix]; 

(ii) that the duties of the position to which the appointment is being made 
require outstanding experience and ability; 

(iii) that the appointee has the outstanding experience and ability required 
by the position; and 

(iv) that the department or agency head has been unable to obtain a person 
with the qualifications necessary for the position on a full-time, salaried basis. 

(6) The heads of the departments or agencies making appointments under 
this subsection shall file with the Division of the Federal Register for publication 
in the Federal Register a statement including the name of the appointee, the 
employing department or agency, the title of his position, and the name of his 
private employer, and the appointee shall file with such Division for publication 
in the Federal Register a statement listing the names of any corporations of which 
he is an officer or director or within sixty days preceding his appointment has 
been an officer or director, or in which he owns, or within sixty days preceding his 
appointment has owned, any stocks, bonds, or other financial interests, and the 
names of any partnerships in which he is, or was within sixty days preceding his 
appointment, a partner, and the names of any other businesses in which he owns, 
or within such sixty-day period has owned, any similar interest. At the end of 
each succeeding six-month period, the appointee shall file with such Division for 
publication in the Federal Register a statement showing any changes in such 
interests during such period. 

(7) At least once every three months the Chairman of the United States Civil 
Service Commission shall survey appointments made under this subsection and 
shall report his findings to the President and the Joint Committee on Defense 
Production and make such recommendations as he may deem proper. 

(8) Persons appointed under the authority of this subsection may be allowed 
transportation and not to exceed $15 per diem in lieu of subsistence while away 
from their homes or regular places of business pursuant to such appointment. 


* * * * * * * 
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Section 303 of the National Security Act of 1947, as amended (10 
U.S. C., see. 173) Advisory personnel: 


(a) The Secretary of Defense may establish such advisory committees and 
employ such part-time advisers as he considers necessary for the performance of 
his functions and those of the agencies under his control. 

(b) A person who serves as a member of a committee may not be paid for that 
service while holding another position or office under the United States for which 
he receives compensation. Other members and part-time advisers may serve 
without compensation or may be paid not more than $50 for each day of service, 
as the Secretary determines. 

(c) Sections 281, 283, and 284 of title 18 do not apply to a person because of 
his service on a committee, or as a part-time adviser, under subsection (a), unless 
he performs an act which is unlawful under one of those sections and which re- 
lates to a matter directly involving a department or agency which he is advising 
or to a matter in which that department or agency is directly interested. 


Section 704 of the Second Supplemental Appropriations Act of 1951, 
as amended (10 U.S. C., see. 1583): 


EMPLOYMENT OF CERTAIN PERSONS WITHOUT COMPENSATION 


(a) The Secretary of Defense may employ, without compensation, not more 
than 10 persons of outstanding experience and ability. However, a person so 
employed may be allowed transportation, and not more than $15 a day instead of 
subsistence, while away from his home or regular place of business pursuant to 
employment under this section. 

(b) The Secretary may, by regulation, exempt persons employed under sub- 
section (a) from sections 281, 283, 284, 434, and 1914 of title 18 and section 99 
of title 5. 


Atomic Energy Act of 1954 (42 U.S. C., sec. 2203): 


ADVISORY COMMITTEES 


The members of the General Advisory Committee established pursuant to 
section 2036 of this title and the members of advisory boards established pursuant 
to section 2201 (a) of this title may serve as such without regard to the provisions 
of sections 281, 283, or 284 of Title 18, except insofar as such sections may pro- 
hibit any such member from receiving compensation in respect of any particular 
matter which directly involves the Commission or in which the Commission is 
directly interested. 


National Housing Act, as amended (12 U.S. C., see. 1701 (h)): 


ADVISORY COMMITTEES; INAPPLICABILITY OF CONFLICT-OF-INTEREST STATUTES; 
PAYMENT OF TRANSPORTATION AND OTHER EXPENSES 


The Housing and Home Finance Administrator and the head of each constituent 
agency of the Housing and Home Finance Agency is authorized to establish such 
advisory committee or committees as each may deem necessary in carrying out 
any of his functions, powers, and duties under this or any other Act or authoriza- 
tion. Service as a member of any such committee shall not constitute any form 
of service, employment, or action within the provisions of section 281, 283, 284, 
or 1914 of Title 18, or within the provisions of section 99 of Title 5. Persons serv- 
ing without compensation as members of any such committee may be paid trans- 
portation expenses and not to exceed $25 per diem in lieu of subsistence, as author- 
ized by section 73b-—2 of Title 5. 


3. PROVISIONS PECULIAR TO THE MUTUAL SECURITY ACT 


22 U.S. C., sec. 1764. Penalties for accepting commissions, etc., for procurement 
services by United States officers and employees. 

Whoever offers or gives to anyone who is or in the preceding two years has been 
an employee or officer of the United States any commission, payment, or gift, in 
connection with the procurement of equipment, materials, commodities, or serv- 
ices under this chapter in connection with which procurement said officer, em- 
ployee, former officer or former employee is or was employed or performed duty or 
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took any action during such employment, and whoever, being or having been an 
employee or officer of the United States in the preceding two years, solicits, accepts, 
or offers to accept any commission, payment, or gift in connection with the pro- 
curement of equipment, materiels, commodities or services under this chapter in 
eonnection with which procurement s?id officer, employee, former officer or former 
employee is or was employed or performed duty or took any action during such 
employment, shall upon conviction thereof be subject to a fine not to exceed 
$10,000 or imprisonment for not to exceed three years, or both: Provided, That 


this section shall not apply to persons appointed pusuant to section 1790 (a) of 
this title. 


22 U.S. C., see. 1790 (b). Experts and consultants; compensation and expenses. 

(b) Persons of outstanding experience and ability may be employed without 
compensation by any United States Government agency for the performance of 
functions under this chapter in accordance with the provisions of section 2160 (b) 
of Appendix to Title 50, and regulations issued thereunder. 


22 U. S. C., see. 1792 (a). Exemption of personnel from certain Federal laws. 


(a) Service of an individual as a member of the Board established pursuant to 
section 1898 of this title or as an expert or consultant under section 1790 (a) of 
this title shall not be considered 2s service or employment bringing such individual 
within the provisions of sections 281, 283 or 284 of title 18, or of section 99 of title 5, 
or of any other Federal law imposing restrictions, requirements, or penalties in 
relation to the employment of persons, the performanee of-services, or the payment 
or receipt of compensition in connection with any claim, proceeding, or matter 
involving the United States except insofar as such provisions of law may prohibit 
any such individual from receiving compensation in respect of any particular mat- 
ter in which such individusl was directly involved in the performance of such 
service; nor shell such service be considered as employment or holding of office or 
position bringing such individual within the provisions of section 59a or 715g of 
Title 5, or any other Federal law limiting the reemployment of retired officers or 
employees or governing the simultaneous receipt of compens?tion and retired pay 
or annuities. Contracts for the employment of retired military personnel with 
specialized research and development experience, not to exceed ten in number, as 
experts or consultants under section 1790 (a) of this title, may be renewed an- 
nually, notwithstanding section 55a of Title 5. 


4. PROVISIONS PROHIBITING BRIBERY (18 U. 8. C., SECS. 201-223, 1503, 
1504, AND 1505) 


§ 201. Offer to officer or other person. 

Whoever promises, offers, or gives any money or thing of value, or makes or 
tenders any check, order, contract, undertaking, obligation, gratuity, or security 
for the payment of money or for the delivery or conveyance of anything of value, 
to any officer or employee or person acting for or on behalf of the United States, 
or any department or agency thereof, in any official function, under or by authority 
of any such department or agency or to any officer or person acting for or on 
behalf of either House of Congress, or of any committee of either House, or both 
Houses thereof, with intent to influence his decision or action on any question, 
matter, cause, or proceeding which may at any time be pending, or which may by 
law be brought before him in his official capacity, or in his place of trust or profit, 
or with intent to influence him to commit or aid in committing, or to collude in, 
or allow, any fraud, or make opportunity for the commission of any fraud, on the 
United States, or to induce him to do or omit to do any act in violation of his 
lawful duty, shall be fined not more than three times the amount of such money 
or value of such thing or imprisoned not more than three years, or both. 

This section shall not apply to violations of section 212 of this title. 


§ 202. Acceptance or solicitation by officer or other person. 


Whoever, being an officer or employee of, or person acting for or on behalf of 
the United States, in any official capacity, under or by virtue of the authority of 
any department or agency thereof, or an officer or person acting for or on behalf 
of either House of Congress, or of any committee of either House, or of hoth Houses 
thereof, asks, accepts or receives any money, or any check, order, contract, promise, 
undertaking, obligation, gratuity, or security for the payment of money, or for the 
delivery or conveyance of anything of value, with intent to have his decision or 
action on any question, matter, cause, or proceeding which may at any time be 
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pending, or which may by law be brought before him in his official capacity, or 

in his place of trust or profit, influenced thereby, shall be fined not more than 

three times the amount of such money or value of such thing or imprisoned not 

more than three years, or both; and shall forfeit his office or place and be dis- 

qualified from holding any office of honor, trust, or profit under the United States. 
This section shall not apply to violations of section 213 of this title. 


§ 203. Acceptance or demand by district attorneys or marshals or their assistants. 


Whoever, being connected in any capacity with the Office of United States 
Attorney or United States Marshal, directly or indirectly, demands, receives or 
accepts any fee or compensation for the performance of any official service, other 
than is provided by law, shall be fined not more than $500 or imprisoned not 
more than five years, or both. 


§ 204. Offer to Member of Congress. 


Whoever promises, offers, or gives any money or thing of value, or makes or 
tenders any check, order, contract, undertaking, obligation, gratuity, or security 
for the payment of money or for the delivery or conveyance of anything of value, 
to any Member of either House of Congress, or Delegates to Congress, or Resident 
Commissioner, either before or after he has qualified, or to any person with his 
consent, connivance, or concurrence, with intent to influence his action, vote, or 
decision on any question, matter, cause, or proceeding which may at any time 
be pending in either House of Congress, or before any committee thereof, or which 
by law may be brought before him in his capacity as such Member, Delegate, 
or Resident Commissioner, shall be fined not more than three times the amount 


of such money or value of such thing or imprisoned not more than three years, 
or both. 


§ 205. Acceptance by Member of Congress. 


Whoever, being a Member of, or Delegate to, Congress, or a Resident Com- 
missioner, either before or after he has qualified, directly or indirectly, asks, 
accepts, receives, or agrees to receive, any money or thing of value, or any promise, 
check, order, contract, undertaking, obligation, gratuity, or security for the 
payment of money or for the delivery or conveyance of anything of value to him 
or to any person with his consent, connivance, or concurrence, for his attention 
to, or services, or with the intent to have his action, vote, or decision influenced 
on any question, matter, cause, or proceeding, which may at any time be pending 
in either House of Congress or before any committee thereof, or which by law 
may be brought before him in his capacity as such Member, Delegate, or Resident 
Commissioner, shall be fined not more than three times the amount asked, ac- 
cepted, or received or imprisoned not more than three years, or both; and shall 
forfeit his office or place, and be disqualified from holding any office of honor, 
trust, or profit under the United States. 


§ 206. Offer to judge or judicial officer. 


Whoever, directly or indirectly, gives or offers any money or thing of value, or 
any promise or agreement therefor, or any other bribe, to any judge, juror, 
referee, arbitrator, appraiser, assessor, auditor, master, trustee, receiver, United 
States Commissioner, or other person authorized by any law of the United States 
to hear or determine any question, matter, cause, proceeding, or controversy, 
because of or with intent to influence his action, vote, opinion, or decision thereon, 
shall be fined not more than $20,000 or imprisoned not more than fifteen years, or 
both; and shall be disqualified from holding any office of honor, trust, or profit 
under the United States. 


§ 207. Acceptance by judge. 


Whoever, being a judge of the United States, accepts or receives any sum of 
money or other bribe, present or reward, or any promise, check, order, contract, 
obligation, gift or security for the payment of money, or for the delivery or con- 
veyance of anything of value, because of or with intent to be influenced in any 
opinion, judgment or decree in any suit, controversy, matter or cause pending 
before him, shall be fined, not more than $20,000 or imprisoned not more than 
fifteen years, or both; and shall be disqualified from holding any office of honor, 
trust or profit under the United States. 


§ 208. Acceptance or solicitation by judicial officer. 


Whoever, being a juror, referee, arbitrator, appraiser, assessor, auditor, master, 
trustee, receiver, United States commissioner, or other person authorized by any 
law of the United States to hear or determine any question, matter, cause, con- 
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troversy, or proceeding, asks, receives, or agrees to receive, any money or thing 
of value, or any promise or agreement therefor, because of or with intent to be 
influenced in his vote, opinion, action, judgment, or decision, shall be fined not 
more than $2,000 or imprisoned not more than two years, or both. 


§ 209. Offer to witness. 


Whoever, directly or indirectly, gives or offers any money or thing of value, or 
any promise or agreement therefor, or any other bribe to any | ger soe being, or 
about to be, a witness upon a trial, hearing, or other proceeding, before any court 
or any officer authorized by the laws of the United States to hear evidence or 
take testimony, upon any agreement or understanding that his testimony shall 
be influenced thereby, or that he will absent himself from the trial, hearing or 
other proceeding, shall be fined not more than $2,000 or imprisoned not more 
than two years, or both, 


§ 210. Acceptance by witness. 


Whoever, being, or about to be, a witness upon a trial, hearing, or other pro- 
ceeding, before any court or any officer authorized by the laws of the United States 
to hear evidence or take testimony, receives, or agrees or offers to receive, a bribe 
upon any agreement or understanding that his testimony shall be influenced 
thereby, or that he will absent himself from the trial, hearing, or other proceeding, 
or because of such testimony, or such absence, shall be fined not more than $2,000 
or imprisoned not more than two years, or both, 


§ 211. Offer of gratuity to revenue officer. 


Whoever, being engaged in the importation into the United States of any goods, 
wares, or merchandise, or being interested as principal, clerk, or agent in the entry 
thereof, gives or offers, to any officer of the revenue, any present of money or thing 
of value, shall be fined not more than $5,000 or imprisoned not more than two 
years, or both. 


§ 212. Offer or threat to customs officer or employee. 

Whoever gives, offers, or promises any money or thing of value, directly or in- 
directly, to any officer or employee of the United States in consideration of or for 
any act or omission contrary to law in connection with or pertaining to the impor- 
tation, appraisement, entry, examination, or inspection of merchandise or baggage, 
or of the liquidation of the entry thereof, or by threats or demands or promises of 
any character attempts improperly to influence or control any such officer or em- 
ployee of the United States as to the performance of his official duties, shall be fined 
not more than $5,000 or imprisoned not more than two years, or both. 

Evidence, satisfactory to the court, of such giving, offering, or promising to 


give, or attempting to influence or control, shall be prima facie evidence that the 
same was contrary to law. 


§ 213. Acceptance or demand by customs officer or employee. 


Whoever, being an officer or employee of the United States, solicits, demands, 
exacts, or receives from any person, directly or indirectly, except in payment of 
the duties or exactions fixed by law, any gratuity, money, or thing of value, for 
any service performed under the customs laws, or in consideration of any official 
act or the omission thereof, in connection with or pertaining to the importation, 
entry, inspection or examination, or appraisement of merchandise or baggage, 
oa be fined not more than $5,000 or imprisoned not more than two years, or 

oth. 

Evidence, satisfactory to the court, of such soliciting, demanding, exacting, or 
receiving shall be prima facie evidence that the same was contrary to law. 


§ 214. Offer to procure appointive public office. 


Whoever pays or offers or promises any money or thing of value, to any person, 
firm, or corporation in consideration of the use or promise to use any influence to 
ees any appointive office or place under the United States for any person, shall 

e fined not more than $1,000 or imprisoned not more than one year, or both. 


§ 215. Acceptance or solicitation to obtain appointive public office. 


Whoever solicits or receives, either as a political contribution, or for personal 
emolument, any money or thing of value, in consideration of the promise of sup- 
port or use of influence in obtaining for any person any appointive office or place 
under the United States, shall be fined not more than $1,000 or imprisoned not 
more than one year, or both. 











84 FEDERAL CONFLICT OF INTEREST LEGISLATION 


Whoever solicits or receives any thing of value in consideration of aiding a persom 
to obtain employment under the United States either by referring his name to an 
executive department or agency of the United States or by requiring the payment 
of a fee because such person has secured such employment shall be fined not more 
than $1,000, or imprisoned not more than one year, or both. This seetion shall 
not apply to such services rendered by an employment agency pursuant to the 
written request of an executive department or agency of the United States. 


§ 216. Procurement of contract by officer or Member of Congress. 


Whoever, being a Member of or Delegate to Congress, or a Resident Commis- 
sioner, either before or after he has qualified, or being an officer, employee or agent 
of the United States, directly or indirectly takes, receives, or agrees to receive, any 
money or thing of value, for giving, procuring or aiding to procure to or for any 
person, any contract from the United States-or from any officer, department or 
agency thereof; or 

Whoever, directly or indirectly, offers, gives, or agrees to give any money or 
thing of value for procuring or aiding to procure, any such contract— 

Shall be fined not more than $10,000 or imprisoned not more than two years, or 
both; and be disqualified from holding any office of honor, profit, or trust under 
the United States. 

The President may declare void any such contract or agreement. 


§ 217. Offer of loan or gratuity to bank examiner. 


Whoever, being an officer, director or employee of a bank which is a member of 
the Federal Reserve System or the deposits of which are insured by the Federal 
Deposit Insurance Corporation, or of any National Agricultural Credit Corpora- 
tion, or of any land bank, national farm loan association or other institution sub- 
ject to examination by a farm credit examiner, makes or grants any loan or 
gratuity, to any examiner or assistant examiner who examines or has authority to 
examine such bank, corporation, or institution, shall be fined not more than 
$5,000 or imprisoned not more than one year, or both; and may be fined a further 
sum equal to the money so loaned or gratuity given. 

The provisions of this section and section 218 of this title shall apply to all 
public examiners and assistant examiners who examine member banks of the 
Federal Reserve System or insured banks, or National Agricultural Credit Corpo- 
rations, whether appointed by the Comptroller of the Currency, by the Board of 
Governors of the Federal Reserve System, by a Federal Reserve Agent, by a Fed- 
eral Reserve bank or by the Federal Deposit Insurance Corporation, or appointed 
or elected under the laws of any state; but shall not apply to private examiners or 
assistant examiners employed only by a clearing-house association or by the 
directors of a bank. 


§ 218. Acceptance of loan or gratuity by bank examiner. 


Whoever, being an examiner or assistant examiner of member banks of the 
Federal Reserve System or banks and deposits of which are insured by the Federal 
Deposit Insurance Corporation, or a farm credit examiner or examiner of National 
Agricultural Credit Corporation, accepts a loan or gratuity from any bank, 
corporation, association or organization examined by him or from any person 
connected therewith, shall be fined not more than $5,000 or imprisoned not more 
than one year, or both; and may be fined a further sum equal to the money so 
loaned or gratuity given, and shali be disqualified from holding office as such 
examiner 


§ 219. Offer for procurement of Federal Reserve bank loan and discount of com- 
mercial paper. 

Whoever stipulates for or gives or receives, or consents or agrees to give or ré- 
ceive, any fee, commission, bonus, or thing of value for procuring or endeayoring 
to procure from any Federal Reserve bank any advance, loan, or extension of 
credit or discount or purchase of any obligation or commitment with respect 
thereto, either directly from such Federal Reserve bank or indirectly through any 
financing institution, unless such fee, commission, bonus, or thing of value and all 
material facts with respect to the arrangement or understanding therefor shall be 
disclosed in writing in the application or request for such advance, loan, extension 
of credit, discount, purchase, or commitment, shall be fined not more than $5,000 
or imprisoned not more than one year, or both. 


§ 220. Receipt of commissions or gifts for procuring loans, 


Whoever, being an officer, director, employee, agent, or attorney of any bank, 
the deposits of which are insured by the Federal Deposit Insurance Corporation, of 
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a Federal intermediate credit bank, or of a National Agricultural Credit Corpo- 
ration, except as provided by law, stipulates for or receives or consents or agrees to 
receive any fee, commission, gift, or thing of value, from any person, firm, or 
corporation, for procuring or endeavoring to procure for such person, firm, or 
corporation, or for any other person, firm, or corporation, from any such bank or 
corporation, any loan or extension or renewal of loan or substitution of security, or 
the purchase or discount or acceptance of any paper, note, draft, check, or bill of 
exchange by any such bank or corporation, shall be fined not more than $5,000 or 
imprisoned not more than one year or both. 


§ 221. Receipt or charge of commissions or gifts for farm loan or land bank 
transactions. 


Whoever, being an officer, director, attorney, or employee of a national farm 
loan association, a Federal land bank, or a joint-stock land bank, organized or 
acting under authority of any law of the United States, is a beneficiary of or 
receives, directly or indirectly, any fee, commission, gift, or other consideration for 
or in connection with any transaction or business of such association or bank, other 
than the usual salary or director’s fee paid to such officer, director, or employee 
thereof, and a reasonable fee paid by such association or bank to such officer, di- 
rector, attorney, or employee for services rendered, shall be fined not more than 
$5,000 or imprisoned not more than one year, or both. 

Whoever causes or procures any Federal land bank, joint-stock land bank or 
national farm loan association, organized under any Act of Congress, to charge or 
receive any fee, commission, bonus, gift, or other consideration not specifically 
authorized, shall be fined not more than $5,000 or imprisoned not more than one 
year, or both, 


§ 222. Acceptance of consideration for adjustment of farm indebtedness. 
Whoever, being an officer or employee of, or person acting for the United 
States or any agency thereof, accepts any fee, commission, gift, or other eon- 
sideration in connection with the compromise, adjustment, or cancellation of any 
farm indebtedness as provided by sections 1150, 1150a, and 1150b of Title 12, 


shall be fined not more than $1,000 or imprisoned not more than one year, or 
both. 


§ 223. Home Owners’ Loan Corporation transactions. 


Whoever, whether a person, partnership, association, or corporation, directly 
or indirectly solicits, contracts for, charges, or receives, or attempts to solicit, 
contract for, charge, or receive, from any person applying to the Home Owners’ 
Loan Corporation for a loan, (1) any fee, charge, or other consideration, whether 
bond or cash, except ordinary fees authorized and required by the said Corpora- 
tion for services actually rendered for examination and perfection of title, ap- 
praisal, and like necessary services, or (2) any moneys, check, note, or other form 
of obligation, representing payment of any difference which may exist between 
the market value and the par value of the bonds of the Home Owners’ Loan 
Corporation, shall be fined not more than $5,000 or imprisoned not more than 
two years, or both, 


18 U. S. C., sec. 1503. Influencing or injuring officer, juror or witness generally. 

Whoever corruptly, or by threats er force, or by any threatening letter or 
communication, endeavors to influence, intimidate, or impede any witness, in 
any court of the United States or before any United States commissioner or other 
committing magistrate, or any grand or petit juror, or officer in or of any court 
of the United States, or officer who may be serving at any examination or other 
proceeding before any United States commissioner or other committing magis- 
trate, in the discharge of his duty, or injures any party or witness in his person 
or property on account of his attending or having attended such court or exam- 
ination before such officer, commissioner, or other committing magistrate, or on 
account of his testifying or having testified to any matter pending therein, or 
injures any such grand or petit juror in his person or property on account of any 
verdict or indictment assented to by him, or on account of his being or having 
been such juror, or injures any such officer, commissioner, or other committing 
magistrate in his person or property on account of the performance of his official 
duties, or corruptly or by threats or force, or by any threatening letter or com- 
munication, influences, obstructs, or impedes, or endeavors to influence, obstruct, 
or impede, the due administration of justice, shall be fined not more than $5 000 
or imprisoned not more than five years, or both. 
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18 U. S. C., sec. 1504. Influencing juror by writing. 


Whoever attempts to influence the action or decision of any grand or petit juror 
of any court of the United States upon any issue or matter pending before such 
juror, or before the jury of which he is a member, or pertaining to his duties, by 
writing or sending to him any written communication, in relation to such issue 
or matter, shall be fined not more than $1,000 or imprisoned not more than six 
months, or both. 

Nothing in this section shall be construed to prohibit the communication of a 
request to appear before the grand jury. 


18 U. S. C., sec. 1505. Influencing or injuring witness before agencies and com- 
mittees. 


Whoever corruptly, or by threats or force, or by any threatening letter or 
communication, endeavors to influence, intimidate, or impede any witness in any 
proceeding pending before any department or agency of the United States, or in 
connection with any inquiry or investigation being had by either House, or any 
committee of either House, or any joint committee of the Congress; or 

Whoever injures any party or witness in his person or property on account of 
his attending or having attended such proceeding, inquiry, or investigation, or on 
account of his testifying or having testified to any matter pending therein; or 

Whoever corruptly, or by threats or force, or by any threatening letter or 
communication influences, obstructs, or impedes, or endeavors to influence, 
obstruct, or impede the due and proper administration of the law under which 
such proceeding is being had before such department or agency of the United 
States, or the due and proper exercise of the power of inquiry under which such 
inquiry or investigation is being had by either House, or any committee of either 
House or any joint committee of the Congress— 

Shall be fined not more than $5,000 or imprisoned not more than five years, or 
both. 


5. MISCELLANEOUS PROVISIONS 


18 U. S. C., see. 2. Principals. 


(a) Whoever commits an offense against the United States, or aids, abets, 
counsels, commands, induces, or procures its commission, is a principal. 

(b) Whoever causes an act to be done, which if directly performed by him would 
be an offense against the United States, is also a principal and punishable as such. 


18 U. S. C., sec. 6. Department and agency defined. 

As used in this title: 

The term ‘‘department’’ means one of the executive departments enumerated 
in section 1 of Title 5, unless the context shows that such term was intended to 
describe the executive, legislative, or judicial branches of the government. 

The term “agency” includes any department;: ‘independent. establishment, 
commission, administration, authority, board or bureau of the United States or 
any corporation in which the United States has a proprietary interest, unless the 
context shows that such term was intended to be used in a more limited sense. 
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